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THE LAW REPORTER. 


FEBRUARY, 1842. 


REMARKABLE TRIALS. — No. VIL. 


MURDER—CASE OF THE CREW OF THE PITT PACKET. 


In the month of April, 1769, a brigantine, the Pitt Packet, of 
Marblehead, was boarded as she was coming in from Europe, seven 
leagues from land, by a boat from the Rose, man of war, the Boston 
station ship, then cruising in order to impress seamen. ‘The seamen 
of the brigantine, four in number, determined not to be impressed, 
and, having provided themselves with harpoons and other weapons, 
they shut themselves up in the fore peak, declaring that they pre- 
ferred death to slavery, and would sacrifice their lives sooner than be 
taken out of the ship. Panton, the lieutenant of the Rose, seeing 
the desperate determination of the men, at first endeavored to per- 
suade them to surrender, and at length promised that he would be 
content with one of their number. Finding that mild measures were 
of no avail, he informed them that he should make use of force, and 
they declared that they would resist unto death. . A pistol, charged 
with powder, was then fired at them, which burned the face of 
Michael Corbett, and immediately afterwards another of the number 
received a shot in the arm. ‘The seamen now became desperate, 
and repeatedly asserted that they would kill the first man who offered 
to approach them ; and a man sent in by the lieutenant was consider- 
ably wounded, and retreated. 

Lieutenant Panton then declared that he would lead the way him- 
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self. Corbett warned him not to approach, and called God to witness 
that if he advanced one step towards them, he should instantly die. 
The lieutenant, who was a resolute and brave officer, coolly remarked 
that he had seen many a brave fellow in his life, but would take a 
pinch of snuff and consider the matter, which, having deliberately 
done, he moved towards the seamen, when Corbett, agreeably to his 
threat, struck him with a harpoon, which cut the jugular vein. The 
unfortunate officer gasped out that they had taken his life, and imme- 
diately expired. ‘The seamen continued to defend themselves, but 
having provided themselves with rum, they became intoxicated and 
were taken to Boston. ‘Their names were Michael Corbett, Pierce 
Fenning, William Courier, and John Byan. 

They were brought up before a special court of vice admiralty, 
consisting of crown officers, “commissioners for the trial of piracies, 
robberies, and felonies on the high seas,” which court had always 
proceeded without a jury. But James Otis and John Adams," coun- 
sel for the prisoners, insisted upon a trial by jury as a matter of right. 
The point was elaborately argued by counsel. Governor Bernard, 
the president of the court, was inclined to favor the trial by jury, 
and the king’s counsel acceded to it; the only point remaining was 
the manner of summoning the jurors. But Hutchinson, the chief 
justice, who was one of the commissioners, being well satisfied that 
the decision was directly against law, drew up a statement of the 
case, which convinced the court that they ought to proceed without 
a jury.” 

Accordingly, on Tuesday, the nineteenth of June, 1769, the trial 
commenced in Boston, before the following commissioners : — Sir 
Francis Bernard, governor of Massachusetts ; John Wentworth, gov- 
ernor of New Hampshire ; Samuel Hood, commodore and commander 
of his majesty’s ships ; Thomas Hutchinson, lieutenant governor of 


! We are informed by the venerable John Davis, late judge of the United States 
District Court for Massachusetts, that he often conversed with John Adams respecting 
this trial, who took great pride in the success of his exertions in the defence of the 
prisoners. 

2 A statute of William IIIf. authorized the court of admiralty to try cases of piracy. 
The design of the statute was to prevent the trials of piracies by juries in the plan- 
tations, at a time when the verdicts of juries had been very partial towards the buc- 
caneers. It was the opinion of the chief justice in the present case, that, according 
to this statute, the trial must be without a jury. This decision, however correct it 
might be, was very unpopular at the time, and was one of the many things which 
served to bring Hutchinson into popular odium. But whatever may be thought of 
him as a politician, as a judge his character is deserving of the highest commendation. 
Although a graduate of Harvard College, he was engaged in mercantile pursuits, 
until he abandoned them for law and politics, but his legal knowledge was highly re- 
spectable ; he expressed his ideas clearly, and administered the law without fear or 
favor, according to his knowledge and ability. As a historian, too, his memory must 
always be regarded with respect. The impartiality and candor, with which he dis- 
cusses occurrences in which he held a painful position, are worthy of all admiration, 
while the laborious research, the accuracy, and faithfulness of detail, of which his 
history gives evidence, entitle it to the high consideration with which it is universally 
regarded at the present day. 
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Massachusetts ; Jonathan Warner and George Jaffrey, of his majesty’s 
council in New Hampshire ; Robert Auchmuty, judge of the court 
of vice admiralty for Massachusetts; John Andrews, judge of the 
court of vice admiralty for Rhode Island; Andrew Oliver, secretary 
of the province ; Robert Trail, collector of the port of Portsmouth ; 
John Nutting, collector of Salem; Joseph Harrison, collector of 
Boston. ' 

The trial occupied a week. ‘The fact of the homicide was clearly 
proved ; but it appeared that neither the lieutenant nor any of bis 
superior officers were authorized to impress, by any warrant or special 
authority from the lords of the admiralty ; and the court was unani- 
ously of opinion, that the prisoners bad a good right to defend 
themselves, and that they ought to be acquitted of murder, with 
which they were charged ; and that, at common law, the killing 
would not have amounted to manslaughter. 

The prisoners were accordingly discharged, and a midshipman of 
the Rose was immediately arrested in an action for damages for the 
wound inflicted in the arm of one of them, and gave bail in the sum 
of three hundred pounds. 





RECENT AMERICAN DECISIONS. 


Circuit Court of the United States, Massachusetts, October Term, 
1841, at Boston. 


Unitep Srares v. Zepepee Hunt. 


The authority of the officers in a merchant ship, to compel obedience and inflict pun- 
ishment, is of a summary character, but is not of a military character. 


The right of the mate or other officers of a ship to inflict punishment on the seamen, 
when the master is on board and at hand, ean be justified only by the immediate 
exigencies of the sea service, or as a necessary means to suppress mutinous, illegal, 
or flagrant misbehavior on the part of the seamen, or to compel obedience on the 
part of the seamen to orders, or other duties which require prompt and instant 
action and interference on the part of the officers, and admit of no delay. In gene- 
ral, it is the duty of the officers to consult the master as to the infliction of punish- 
ment, 


' It was with great difficulty that the court was formed, a great part of the gentle- 
men named in the commission being at a distance ; and the inhabitants had the morti- 
fication to perceive, that the members of his majesty’s council of this province, all of 
whom had been included in former commis-ions, were excluded from the present; 
while not only the council of a neighboring colony, but even pro tempore cuilectors, 
helped to constitute this court. [Boston Evening Post, July 24, 1709. 
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If the master of a vessel sets sail on a voyage, with a crew in such a state of intoxica- 
tion, as disables them at the time for the proper performance of the ship's duty, and 
any disaster arises therefrom, it seems, that any loss from that disaster would not be 
recoverable from the underwriters, under the common form of policies of insurance. 


Tuts was an indictment against Hunt, founded upon the Crimes Act 
of 3d of March, 1825, ch. 276, § 22, for assaulting with a dangerous 
weapon (viz. a cutlass) one Thomas Coombs, on board of the American 
brig called The Havre, within the waters of Massachusetts Bay, and 
the admiralty and maritime jurisdiction of the United States. Plea, 
not guilty. 

At the trial the facts appeared to be as follows. ‘The defendant 
(Hunt) was mate of the ship, and Coombs was a seaman on board. 
On the 19th of October, 1841, the brig sailed froin the inner harbor 
of Boston bound on a voyage to Savannah. 

It appeared, that the vessel sailed from the wharf at Boston in the 
afternoon, and was standing out to sea, having reached Nantasket 
Roads, when it became necessary to secure the anchors, and to heave 
to, for the purpose of discharging the pilot. ‘Three or four of the 
crew had been intoxicated ever since they came on board, and had 
caused the pilot and officers a good deal of trouble; sometimes re- 
maining below and refusing to come on deck. After reaching the 
roads, Captain Carpenter gave orders to heave the brig to, and asked 
Hunt, where the rest of the men were. Hunt answered, that he had 
called them several times and they had refused. (One of the crew 
testified, that Hunt had called these men up and received very insolent 
answers.) ‘The captain then called them up, and they answered, that 
“they'd be d—d if they would come until they were a-mind to.” 
The captain then said, “I ’ll come down to you, then.” The men 
answered, “Come down ;” and upon Capt. C.’s stepping down a 
few steps, they held out their hands towards him, (as he testified,) in a 
threatening manner. He then went aft, but one of the men, Coombs, 
came up and followed him to his windlass end, and struck at him 
with his fist. ‘The blow was spent, but reached the captain’s breast. 
Capt. C. took up a handspike, but Coombs got it away from him. 
At this moment Hunt seized Coombs, but received from him a blow 
in the face, which gave him a black eye. Hunt then ran aft to the 
round-house, and came forward with his cutlass drawn, and the scab- 
bard left behind. As he went forward, the pilot told him to be care- 
ful, how he used his cutlass. 

Up to this point there was no discrepancy in the testimony. It 
appeared, also, that it was rather squally, and there was a hail squall 
soon after the vessel came to anchor. 

Hunt then went forward and struck Coombs two or three blows 
with the flat of his cutlass (as all the witnesses agreed) over the head 
and shoulders. ‘The captain, second mate and cabin-boy here testi- 
fied, that after these blows the mate retreated, and Coombs followed 
him, striking at him with his fists and daring him ; that: bey saw no 
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blows given with particular foree by the mate, but that Coombs 
seemed to be wounded in the melée and confusion of the mate’s de- 
fence and attempt to reduce him to obedience. ‘The same witnesses 
testified, that the melée ended several feet further aft than it be- 
gan. The rest of the crew testified, that afier two or three blows 
with the flat of the cutlass, Hunt seized the weapon and brought it 
down several times, with great force, upon the sharp edge, upon the 
hands and wrists of Coombs, who was only attempting to defend hin- 
self. 

According to the evidence of the crew, Coombs stood between the 
windlass end and the bow of the longboat, when Hunt first struck 
him, and was in the same, or nearly the same place, when the aflair 
ended. 

The pilot did not see the fight, being on the other side of the boat. 
Some of the rest of the crew interfered, though it appeared, that one of 
them took hold of Hunt just as he was first ‘attacking Coombs, before 
he got his cutlass, but, as was admitted, with no hostile intention. 

Doctors Ayres and Otis testified, that the left wrist of Coombs was 
nearly cut off, the right hand and arm badly wounded, and that am- 
putation of the left might be necessary, though there were hopes of 
saving it. ‘The other facts in the case sufliciently appear in the 
charge of the judge. 

R. H. Dana, jr., for the prisoner, rested the defence upon the fol- 
lowing grounds: ‘The repeated and deliberate acts of disobedience, 
accompanied with insolent language, and finally with an attack upon 
the captain, constituted, or might have appeared to Hunt to consti- 
tute, a mutiny. ‘The taking forcibly from the captain a weapon of 
defence, which he had seized, and the attack upon Hunt when he 
came to the captain’s aid, aggravated the case; and another of the 
crew taking hold of Hunt at the moment, from whatever motive, 
might, in the excitement, have reasonably given the prisoner a fear of 
a general mutiny. His striking with the flat of the cutlass several 
times, showed the moderation of his proceedings, and the fact, that 
Coombs met him unarmed, and neither retreated nor sought a weapon 
of defence would seem to be evidence of no violence on the part of 
Hunt. It should be remembered, too, that Coombs did not even re- 
tire to the forcastle, the proper place for a seaman. Although there 
should turn out to have been no mutiny in fact, yet if the state of 
things was such as, under the circumstances, might reasonably have 
led the prisoner to suppose, that there was a mutiny, he must ‘be ex- 
cused for acting under that supposition, if his acts were moderate and 
reasonable for a person honestly so supposing. In mutiny, revolt, &c. 
the maritime law permits, and if necessary, enjoins, the use of dan- 
gerous weapons. ‘I'he master and officers must be their own pro- 
tectors, and the protectors of the lives and property under their 
charge. If the prisoner came lawfully in possession of the danger- 
ous weapon, and then used it in a moderate, or, under the circum- 
Stances, excusable manner, he must be acquitted. 
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Franklin Dexter, district attorney, admitted the right of an officer 
to use dangerous weapons, in cases of neces sity ; ; but here was no 
mutiny ; no one interfered in behalf of Coombs ; and Coombs was 
known to be drunk. ‘There were the master, pilot, and the mates to 
manage him, and the vessel had not left the harbor, but might have 
come to, and sent up to town or made a signal for aid. ‘There was 
no necessity for using the cutlass. Hunt asked for no aid from any 
one, and no one offered to help him, showing that there could have 
been no serious danger. Coombs was alone, unarmed and unsup- 
ported by any one. The pilot cautioned Hunt as to his cutlass, 
‘The wounds, as testified to by the surgeons, could not have been re- 
ceived by Coombs striking at Hunt. ‘They must have been given by 
a downward and a strong blow. ‘There is no sufficient justification 
for using a dangerous weapon, and inflicting therewith a severe and 
maiming wound. He must be found guilty of the fact. 


Story J. In summing up the case to the jury, among other things 
said ; There is no doubt in this case, that the defendant, (the mate), 
committed an assault with a dangerous weapon, (a cutlass), upon 
Coombs, (the seaman), in the manner stated in the indictment ; and, 
that the place where the offence was committed was within the admi- 

ralty and maritime jurisdiction of the United States, on board of the 
brig Havre, owned by citizens of the United States. The wounds 
inflicted by Hunt upon Coombs were exceedingly severe, and it will 
not be surprising, if it shall turn out, according to the suggestion made 
by Dr. Otis, that amputation of the right hand should become neces- 
sary, although he yet hopes, that it may not be required. Under such 


circumstances, the offence is clearly established, unless the infliction of 


these wounds with the cutlass was justified on account of some posi- 
tive necessity really then existing, or on account of some supposed 
necessity, then honestly and reasonably believed to exist by the de- 
fendant, either justifiable or excusable in point of law. If there 
was no such necessity, then the act was unlawful, and the defendant 
So, if there was any such real or sup- 
posed necessity, and yet the punishment was excessive, either in kind 
or degree, the same result ought to follow. It will be important, there- 
fore, for the j jury to examine the whole circumstances of the case with 
scrupulous diligence and care. And here I may say, that where facts, 
suflicient to constitute the offence are established prima facie by the 
evidence, the burthen of proof is upon the defendant himself to show, 
that such a real or supposed necessity existed, which either justified 
or excused the acts, unless so far. indeed, as the attendant circum- 
stances in the evidence offered by the government, do, of themselves, 
go to establish such a legal justification or excuse. If the defendant 
fails to satisfy the jury, that there was, in point of fact, any such legal 


justification or excuse from such a real or supposed necessity, or he 


leaves it in doubt, then their verdict ought to be for the government. 











2 Poon dashes 















































oe: 


ana 


ee Re Tae 


ee ee 











eee kL ee en ee 






a “ 
we ol a anion tnd peel Se 2 





ie a ALE saalbie 








Massachusetts. 375 





U. S. Circuit Court, 


It is apparent from the evidence, that the crew were, at the time 
when this afiray occurred, in a state of intoxication, from the use of 
spirituous liquors. Under such circumstances, they could scarcely 
be said to be fit for the due performance of the sbip’s duty, and were 
in a state, which might readily lead to disobedience of orders, and 
even to a mutiny and revolt. The path of prudence, therefore, “clearly 
was, on the part of the master and officers, to avoid, as much as pos- 
sible, all undue causes of excitement. ‘This seems to have been the 
notion of the master himself. Indeed it might, perhaps, have been 
well for the master to have remained i Nantasket Road, until the 
crew were, in a great measure, sanciial from their intoxication, be- 
fore he sailed on the voyage. And, I desire to say, that it may be a 
matter of great doubt, whether, if the master sets sail on a voyage 
with a crew in such a state of intoxication as disables them, at the 
time, from the proper performance of the ship’s duty, and any disas- 
ter arises therefrom, any loss from that disaster would be recoverable 
from the underwriters under our common policies of insurance. The 
ship, under such circumstances, could scarcely be deemed, in the 
sense of the law, seaworthy for the voyage. 

In respect to the right of the mate and other ofticers of the ship to 
inflict punishment on the seamen, when the master is on board, and at 
hand, it can be justified only by ‘the immediate ex cigencies of the sea 
service, Or as a necessary means to suppress mutinous, illegal or fla- 
grant misbehavior on the part of the seamen, or to compel ‘obedience 
to orders or other duties, which require prompt and instant action and 
interference on the part of the officers, and admit of no delay. If the 
circumstances are not urgent and inperative, it is the duty of the mate 
and other officers to consult the master as‘to the infliction of punish- 
ment ; for he, being in the command of the ship, is alone ordinarily 
entrusted with the regulation of the ship’s discipline; and no other 
person has any right to inflict punishment without his ex press or implied 
sanction thereof. Cases indeed, may, and do often arise, where in- 
stant obedience to the orders of the mate is necessary ; such as orders 
to take in sail in a sudden squall, or to cut away the 1 rigging or spars, 
or to go aloft on a sudden and emergent duty, where the mate may 
instantly enforce obedience, by the appli cation of positive force, and 
indeed of all the force required to produce prompt obedience. But, 
then, every such case is justifiable only from necessity, and the force so 
used is not so much a punis shment, as it is a means of compelling the 
performance of a pressing duty, admitting of no delay. One ques- 
tion, therefore, in the present case, is, whether any such necessity did 
exist, which either justified or required so harsh and severe a punish- 
ment. I must confess, that I have great difficulty in saying, that it is 
clearly made out by the evidence, and unless it is, the verdict of the 
jury ought to be against the defendant. 

It is certainly true in this case, that the conduct of Coombs (the 
seaman) was of a grossly mutinous and improper character. The 
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master, in his testimony, states, that when Coombs followed him on 
deek, he (the master) seized a handspike, not, (as he asserts,) with intent 
to suike Coombs, but to intimidate him. Coombs immediately struck 
him, (the master) which was a most unjustifiable act, unless done in 
necessary self-defence, in order to repel an attack meditated by the 
master with the handspike, a weapon of great and dangerous power. 
The master says, that he did not return the blow, but put down the 
handspike ; and immediately the defendant (the mate) came and took 
hold of Coombs. Coombs then struck the defendant, and gave him 
a black eye; upon which the defendant became greatly excited ; and 
said; ‘1 am not here to be pounded ; give me my cutlass ;” and iin- 
mediately weut into a house on the deck, at about thirty or forty feet 
distance, and got his cutlass, and came back and struck Coombs two 
or three blows with the back of the cutlass. Coombs was at that time 
holding up his hands, and making passes at the mate. After this the 
mate and Coombs closed. The master did not see the blows struck 
by the mate with the edge of the cutlass; nor did he see Coombs 
take hold of the mate. Such is the substance of the master’s testi- 
mony upon this point. He does not pretend, that he was under any 
immediate fear of other blows being struck upon himself by Coombs : 
nor did he in any manner authorize or require the interference of the 
mate in his defence. But that interference was a sudden impulse and 
voluntary act of the mate without any call for his aid. 

From the other evidence in the case, it is abundantly clear, that the 
blows inflicted by the mate upon Coombs, with the edge of the cut- 
lass, were (as has been already suggested) exceedingly severe, and 
violent. Coombs’s right hand was (as the physicians state) half cut 


off, the edge of the cutlass having cut directly through the bones of 


the wrist, and divided the joint to the external muscles. Both of the 
arteries were cut off; and the wound bled profusely. The fleshy 
part of the left hand also had a deep gash cut across it; and the left 
thumb also was severely cut. There were, then, three large wounds ; 
and it is as yet uncertain, whether an amputation of the right hand may 


not become necessary. ‘The physicians also testify, that the wounds 


could not, in their judgment, have occurred by an attempt merely to 
ward off blows. 


There is a great deal of other testimony in the case by several of 


the crew, to establish, that Coombs did not attempt to strike the mate 
uiter he got the cutlass ; but merely to defend himself; that he put 
up his hands to ward off the blows of the mate; and that the mate 
struck Coombs three times with the edge of the cutlass. On the 
other side, the second mate testifies, that Coombs struck the captain 
more than one blow, and that when the mate came with his cutlass, 
Coombs ran towards him, and the latter retreated five or six feet ; that 
a scuffle then ensued ; that he (the second mate) saw none of the blows 
struck with the cutlass; but he saw Coombs immediately afterwards 
bleeding. As soon as the affray was over, the defendant (the mate) 
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helped bind up the wounds of Coombs. The character of the de- 
fendant, for general humanity and moderation, is also testified to in a 
favorable manner. 

It is certainly difficult to reconcile the testimony of the second 
mate with that of the master. But the latter stands strongly con- 
firmed by the testimony of the rest of the crew, as well as by that of 
the pilot, as far as he saw the transactions, and has spoken to the 
facts. It will be for the jury, however, to judge of the credibility of 
the witnesses, and to compare and weigh their testimony. 

But, under all the circumstances, it appears to me, that the burthen 
of proof is upon the defendant to establish, by clear and determinate 
evidence, that the wounds thus inflicted upon Coombs, (of the nature 
and full extent of which there is no controversy,) were inflicted by 
the mate in justifiable self-defence, or on an occasion of some real or 
supposed urgent necessity, admitting of no delay, and indispensable to 
the ship’s service, such as I have already adverted to. Has such a 
case been made out? If it has not been made out beyond any rea- 
sonable doubt, then the defendant ought to be pronounced guilty of 
the charge in the indictment. If it has been, then he ought to be 
acquitted. I[t will not be sufficient for the defendant to prove, that 
he had a strong cause of provocation, or that Coombs was acting in 
an unjustifiable manner, or was guilty of gross misconduct. He must 
go farther, and show, that the acts done by himself were absolutely or 
apparently required by the pressing exigencies of the occasion, and 
that in their character and degree there was no excess beyond these 
exigencies. Seamen are not to be treated like brutes, simply because 
they misbehave themselves; neither has any officer of, a ship a right 
to indulge his own passions or resentments by inflicting upon them 
cruel, or harsh, or vindictive punishments. If he does, he is amena- 
ble to the justice of his country for his misconduct. Undoubtedly, 
the mate, upon this occasion, acted under strong excitements: but he 
was bound by his duty to cireumspection and moderation; and, in- 
deed, he had no right, (as has been already intimated) while the master 
was present, to inflict any punishment upon the crew without his con- 
sent, unless there was some imperious necessity, which required in- 
stant action, and justified the use of the cutlass to the full extent and 
degree, in which it was used. 

The learned counsel for the defendant has asked the court to direct 
the jury, that the officers of the ship are clothed, not merely with a 
civil, but with a military power over the seamen on board. In my 
judgment, that is not the true relation of the parties. The authority to 
compel obedience and to inflict punishment is, indeed, of a summary 
character, but in no just sense of a military character. It is entirely 
civil ; and far more resembles the authority of a parent over his child- 
ren, or rather that of a master over his servant or apprentice, than 
that of a commander over his soldiers. Properly speaking, however, 
the authority of the officers over the seamen of a ship is of a pecue 
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liar character, and drawn from the usages, and customs and_ necessi- 
ties of the maritime naval service, and founded upon principles appli- 
cable to that relation, which is full of difficulties and perils, and re- 
quires extraordinary restraints, and extraordinary discipline, and ex- 
traordinary promptitude and obedience to. orders. 

It has been also suggested, that the crew were in a state of mutiny ; 
and that the immediate interference of the mate was necessary to 
suppress it. But that does not seem to be made out by the evidence ; 
for there is no proof of any general disobedience by all the crew, or 
of any general combination and codperation with each other to resist 
orders, or indeed of anything but of mere tardiness and reluctance to 
go to work, probably in some measure superinduced by intoxication. 
Nor am I able to perceive in the evidence, if believed, any distinct 
proofs, that the wounds were accidental or unintentional. On the 
contrary, all the witnesses, who speak directly to the point of the man- 
ner and circumstances, under which the wounds were inflicted, treat 
them as voluntary acts, and as not accidental, or required in self-de- 
fence, or from any real or apparent necessity. However, this is a 
matter of fact, upon which the jury will exercise their own sound 
judgments in deciding upon the credibility of the evidence, and the 
conclusion, to which it ought to lead them. 

Verdict for the defendant — not guilty. 





Supreme Court of Pennsylvania, September Term, 1841. 


Loury AND oTHERS v. HALE AND OTHERS. 


Chattels delivered to the plaintiff after a claim of property by the defendant in a re- 
plevin issued out of the supreme court of New York, cannot be counter-replevied 
in Pennsylvania in the prior replevin. 

The record of such prior replevin may be given in evidence on the plea of payment, 
without having been specifically pleaded. 


Tuts was an action of replevin, in the common pleas of Warren 
county, for ninety thousand feet of lumber, valued at nine thousand 
dollars, which had come from -the state of New York by the Cone- 
wango river, on its way toa market below. The defendants pleaded 
property in themselves, and gave in evidence the record of an earlier 
but pending replevin, issued out of the supreme court of New York, 
at the suit of Loury, one of the defendants in error, and two others ; 
all being inhabitants of New York ; on which the sheriff of Cha- 
tauque county had delivered the Jumber to the plaintiff, after an unsuc- 
cessful claim of property by the defendants, while the rafts were de- 
scending the part of the river which is in that state. As soon as they 
were brought into Pennsylvania, the present replevin was brought to 
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regain the possession ; and the parties claimed respectively under the 
parties to the replevin in New York. Upon a prayer for specific 
direction, the judge charged that an adjudication of the question of 
property in New York, would have been conclusive; but that the 
mere pendency of an earlier replevin in that state was not. The jury 
found a verdict for the plaintiffs ; and the point was argued on a writ 
of error to this court by 


Galbraith and Marvin for the plaintiffs in error, and by 
Pearson and Haczeltine for the defendants. 


Gisson C. J. delivered the opinion of court. The case of John- 
son v. Hunt, (23 Wendell, 87) so confidently relied upon, does not 
touch the point before us. It rules no more than that an insolvent 
debtor’s voluntary assignment of property abroad, is not to be affected 
by process of attachment in the nature of a commission of bank- 
ruptey which operates, as it must, only upon his property at home. 
The assignment in that case was not by operation of the law of Penn- 
sylvania where the property happened to be at the time. The ab- 
sconding debtor assigned it to discharge a debt for which he was arrested 
in execution ; and the payment was, in contemplation of law, a vol- 
untary one. ‘The property, being beyond the confines of the state, 
was neither attached nor subject to attachment, and might well be 
dealt with as if the owner of it were domiciled at the place of the 
actual situs. The court, therefore, very properly disregard any sup- 
posed lien upon it by the attachment in New York ; and held the 
transfer good by the law of Pennsylvania. The principle of that 
case is much the same as the principle of Mulliken v. Aughenbaugh, 
(1 Pennsylvania R. 117) in which an mhabitant of Marvland was 
not allowed to attach a debt in Pennsylvania, which the creditor in 
Maryland had assigned to obtain a discharge from arrest under the in- 
solvent law of that state ; and the same prohibition would have been 
applied to an attachment by an inhabitant of Pennsylvania, because 
the proceeding to insolvency, unlike a commission of bankruptcy, 
which is in invitum, was souglit by the debtor as a remedy, of which 
a general assignment of his effects was the price; and because the 
voluntary transfer of a chattel, if not forbidden in other respects by 
the law at the place of the situs, is to be as much regarded there or 
elsewhere, as it would be at the place of the domicil. The scope of 
the American cases is that an involuntary transfer by process abroad 
of effects within our jurisdiction at the time, operates against all in- 
terests but those of our own citizens; and in Abraham v. Plestoro, 
(3 Wendell, 538) the principle of comity was so far narrowed as to 
allow the court to hold such an assignment void under a British come 
mission of bankruptcy, so as to let in a British subject not domiciled 
here. This constitutes the difference between the American meas- 
ure of comity and that of the British, which allows a foreign assign- 
ment to operate on effects in England, whether it were voluntary or 
by operation of law. 
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But movable property, whose actual situs is in the country of the 
owner’s domicil, is so far subject to the law in force there, that 
no foreign tribunal will question the validity of an involuntary trans- 
fer of it; nor was this principle doubted even in Abraham v. Ples- 
toro, for the senators who overruled the chancellor and law judges, 
seem to have thought the property was beyond the reach of the British 
bankrupt laws at the time material to the question. Indeed, without 
that, the case would not havea foot to stand on ; and even conceding 
the fact, it is not easy to understand how the principles of comity 
could be dispensed with in favor of those who had no claim to the 
court’s protection. As a precedent set by the highest judicial au- 
thority in New York, the decision will rule the law in that state ; but 
elsewhere the dissenting opinion of Mr. Justice Marcy will probably 
command more respect. ‘To sustain a title under a foreign judgment, 
it is sufficient that the court had jurisdiction of the cause and the par- 
ties, whether the proceeding were in personam or in rem; and it can- 
not be said, in regard to the latter, that there is want of jurisdiction 
where the thing is subject to the law of the forum, and all men are 
parties to the proceeding. In the case before us, not only the thing 
but the litigants were subject to the jurisdiction at the locus contesta- 
tionis litis. It is emphatically remarked by Mr. Justice Story, that 
the law protects nothing which it has not a right to regulate; and 
therefore it is, that he who sends his property abroad submits it before 
hand to all the regulations of the country to which it is sent. The 
law of the actual situs, therefore, not only defends the ownership of 
movable property, but also prescribes the mode of its transfer; and I 
take it that neither a British nor an American creditor could contest the 
validity of an assignment under a British commission, if the property 
had been in England at the time of the assignment, or perhaps even 
at the act of bankruptcy. That such assignees are allowed to main- 
tain an action in our courts on their foreign title for any purpose, shows 
that foreign bankrupt laws are allowed to have an operation on prop- 
erty here, at least to some extent; and the proper limitation of it 
would be to prevent them from withdrawing the effects of the bank- 
rupt from our jurisdiction before our own citizens, or perhaps domiciled 
aliens, were served. In all beside, 1 see no impropriety in suffering 
those laws to operate here on the rights and property of those who 
would be bound by them at home. 

Cannot, then, a defendant in replevin here, avail himself of a deliv- 
ery to him, pursuant toa writ of replevin issued out of a court of compe- 
tent jurisdiction in a neighboring state, when not only the litigants but 
the thing delivered, were subje ct to the laws at the place of delivery 3 ? 
The pendency of a prior suit in a foreign county cannot be pleaded 
in abatement of a suit for the same cause ; and it bas been held by 
the supreme court of New York that the states of the federal union 
stand in the relation of foreign states in regard to municipal matters not 
regulated by the federal constitution, or acts of congress pursuant to it. 
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In some particular aspects they certainly do ; and conceding, for the mo- 
ment, that they do so in all, it follows not that the pendency of a pro- 
ceeding in rem may not be so pleaded, and the same thing may, for the 
like reason, be said of what, in the civil law, are called mixed actions, 
or those in which not only performance of a personal obligation, but 

a specific thing, is demanded. Such, in all respects, is the action of 
replevin, in which not only damages for the taking, but the thing itself, 
is sought to be recovered. But though there was no attempt in this 
case to plead the New York replevin in abatement, it was given in 
evidence ; and does it not support the plea in bar? It is necessary 
not only that the plaintiff in replevin, have property, general or spe- 
cial, in the thing taken, but also an immediate right to possess it. (2 
Saund. Pl. and Ev. 760.) For that reason it was said in Temple- 
man v. Case, (10 Mad. 25) that a plaintiff cannot maintain replevin 
for the goods of a stranger taken from his custody, though it was con- 
ceded that he might maintain trover, or trespass de bonis asportatis, 
and for the same reason it was said by Chief Justice Parsons, in Isley 
v. Stubbs, (5 Mass. R. 283) that goods attached by an original writ 
as a security for the judgment, cannot be replevied. After the exe- 
cution of the first replevin, then, who had a right to possess the thing 
by the laws of New York? Unquestionably not the defendant from 
whom it was taken by the authority of the same law, and committed to 
the custody of the plaintiff to abide the event of the suit. It is easy 
to see, from Morris v. De Witt, (5 Wendell, 71) what would have 
been the fate of a counter-replevin in that state : and if its court had 
such jurisdiction of the thing as warranted a particular disposition of 
it, its authority must be respected here: consequently the pinch of 
the case is to determine whether evidence of the prior delivery sup- 
ports the plea of property, or whether the fact ought to have been 
pleaded specifically. 

In that state, the action of replevin is regulated by a statute which, 
however, follows the leading principles of the action as it exists at 
the common law. Though the inquisition of a sheriff’s jury is not 
evidence of the fact of property in the trial of the issue in court, it 
seems that a plaintiff who has received the property from the sheriff, 
has it in his power effectively to make it his own, as the capias in 
withernam is abolished. The writ de retorno habendo is retained ; 
yet where the plaintiff carries the property out of the county, the writ 
of return cannot reach it, and the defendant is necessarily thrown 
upon his verdict for the value, or an action on the replevin bond. It 
is unnecessary to contend that the title becomes absolute in form by 
the eloignment, for it is enough that the ownership is taken to be in 
him till his title is disproved by the event of the issue. But the 
property has been delivered to him as his own on the basis, real or 
supposed, that it had been wrongfully taken from him; and as pos- 
session is prima facie evidence of title, delivery to him ‘after a claim 
of property, which admits the taking, must be so too: it settles a 
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right in him to treat it as his own till it be adjudged to belong to an- 
other. The plea of non cepit admits the property to be in the plain- 
tiff; and where the defendant claims it, his pretension is as fully re- 
butted by an inquisition, for the present, as if it were waived in the 
first instance. Such, | take it, would be the state of the case in New 
York ; for the plaintiff in error would surely have been at liberty to 
maintain an action there against a stranger for an injury to the property 
during the pendency of the replevin ; and a fortiori against the de- 
fendant, bound as he would be to respect the sheriff’s delivery of it 
with or without an inquisition, 

If such would be the plaintiff’s relation to the property in that 
state, it must necessarily be the same here. The article might be a 
perishable one, and to preserve it, might require it to be consuined or 
sent to a market, and it would be insufferably inconvenient if the de- 
fendant in the replevin could follow it into the hands of a purchaser 
abroad: yet the purchaser of a chattel takes no more than the title of 
his vendor, except by sale in market overt, of which we know nothing 
in practice. But other inconveniences might ensue. Starting, as this 
lumber did, for a market, it might, on the principle of the plaintiffs’ pre- 
tension, change masters in every state through which it should have to 
pass, and thus leave a lawsuit behind it at every stage, not only in 
New York, but in Pennsylvania, Virginia, Ohio, Kentucky, Ten- 
nessee, Illinois, Indiana, Mississippi, and Louisiana. Assuredly such 
a thing cannot be. The bare statement of it is decisive against it. 
Whatever be the rule between states which are bound to each other 
by no political ties, every member of the American union is bound, 
for its own sake, to adopt a rule of intercommunity which will avoid 
a consequence so disastrous. That a state is bound to protect the in- 
terests of its own citizens in the first place, is undeniable; but per- 
haps it best protects them when it acts on the basis of a liberal and 
extended reciprocity. 

Judgment reversed, 


District Court of the United States, Maine, December Term, 1841, 
at Portland. 


Tue Watpo. 


The master of a vessel is bound to secure the cargo under deck. If he carries goods 
on deck they are at his own risk, and if they are Jost or damaged, he cannot pro- 
tect himself under the usual exception of the dangers of the seas, — at least, unless 
the accident by which they are lost, would have been equally fatal if they had been 
under deck. 

A shipper, whose goods are lost or damaged by the fault or neglect of the master, las 
for his damages a remedy against the owners, and a lien on the ship. 


Lut it is only those acts of the master which are within the scope of his duty, as mas- 
ter, that bind the owners, and create a lien on the vessel. 



























Se ee ee 


ha NONE Ui he AST otcas alata ke 9 pM AES URE cE ytitrpthcal T e6 ds 


Bb ashi, Coin 

















ea ale At Lon he, 














U. S. District Court, Maine. 383 


If the shipper consign his goods to the master for sale, the master in all that relates to 
the safe stowage and transportation of the goods, acts in his quality as master. He 
is the agent of the owners, and his acts bind the owners of the ship. 

But in what relates to the sale and disposition of the goods after they are carried to 
the port of destination, he acts as the agent of the shipper, and neither the owners 
nor the ship are responsible. 


Tus was a libel in rem, brought for the non-performance of a con- 
tract entered into with the master, by a bill of lading. The libellant 
shipped at Bath, on board the schooner Waldo, bound for Atakapas, 
in Louisiana, one hundred and forty-four barrels of potatoes, to be 
delivered at that port, at the freight of fifty cents a barrel, and con- 
signed to T. H. Merrill, the master, who signed the bill of lading. It 
was in the common form, and was dated November 23, 1840. The 
potatoes were stowed on deck, and well secured there, and covered 
with boards. About the time they were laden the master was taken 
sick, and was unable to go the voyage, and after the vessel was pre- 
pared for sea, she was delayed some days before another master was 
engaged. She sailed December 2, under the command of W. C, 
Wyman, the new master. A few days after leaving port, they met 
heavy gales. The sea run high, and broke over the vessel, and wet 
every thing that was exposed to the water on deck. When about 
ten days out, the weather having become more moderate, the potatoes 
were partially overhauled, and found to by wet, and many of them 
rotten. On their arrival at Key West there was a more thorough 
examination ; the rotten potatoes were separated from the sound and 
thrown away, and forty barrels of sound ones were repacked. With 
these, and forty barrels more, which had not been examined, they 
sailed for Atakapas. When they arrived there, i; was found that all 
the potatoes were rotten and spoiled, except fifteen barrels, which 
were sold at two dollars a barrel, and pay taken in molasses. On the 
return of the vessel, no account of sales was rendered to the shippers, 
and this libel was brought against the vessel for the non-performance 
of a contract. 


Howard and Sewall for the libellant. 


Groton for the respondents. 


Ware J. In acontract by a bill of lading for the transportation 
of merchandise, the master and owners of a vessel take upon them- 
selves the responsibilities of common carriers. They can excuse them- 
selves for the non-delivery of the goods, only by showing that it was 
prevented by some fatal accident, against which human prudence 
could not provide, — by an act of the public enemy, or by some event 
expressly excepted in the instrument itself, (3 Kent’s Comm. 216.) 
The master is bound to take the greatest care in the stowage of the 
goods, so that they shall not be liable to injury by the motion or leak- 
age of the vessel, or exposed to damage by the weather. (Abbot on 
Shipping, 224.) In respect both to the lading and carriage of the 
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goods, he is chargeable with the most exact diligence. In all cases he 
is bound to have the cargo safely secured under deck, unless he is 
authorized by some local or particular voyage, or by the consent of 
the shipper to do otherwise. In all other cases, if he carries goods on 
deck, he does it at his own risk, and he becomes an insurer against 
the usual perils excepted by the bill of lading. 

If the goods of the shipper are lost, or receive any damage through 
the fault or neglect of the master or of the crew, his remedy is not 
confined to a personal action against the master or owners. The ship 
in specie stands as his security, and is, by the maritime law, hypothe- 
cated to him for his indemnity. But then it is not every wrongful 
act of the person, who acts as master, that will bind the owners or 
will operate an hypothecation of the ship. It is only those, which 
fall within the legitimate range of his authority, as master, that have 
this effect. While acting within these limits he binds the owners, 
because he is their authorized agent, and he binds the ship directly, 
because the policy of the maritime law has given to the shipper this 
additional security. The duties of the master as carrier extend to all 
that relates to the lading, transportation and delivery of the goods. 
But when they are carried to the place of destination and delivered, 
his duties and responsibilities as carrier terminate. His functions as 
master are then accomplished. 

If the shipper consigns his goods to the master for sale and returns, 
in proceeding to dispose of them, he does not act under any authority 
derived from his appointment as master, but in an entirely new char- 
acter, that of supercargo or factor. And his duties and liabilities 
under these two characters are as distinct and independent, as they 
would be if the trusts were confided to different persons. (Story’s 
Agency, $ 36. Livermore on the Law of Agent and Principal, 2d 
vol. 215.) In all that relates to the transportation of the goods and 
navigation of the ship, he acts as master, and all that he does, in rela- 
tion to the disposition of the merchandise, is referred to his character 
as factor. In these characters he is the agent of different principals ; 
in the first he is the agent of the ship owners and his acts are imput- 
able to them, in the second he is a stranger to them, and they are no 
more responsible for his acts, than they would be for those of a third 
person, to whom the shipper should consign his goods. In the trans- 
action of that business he is the agent of the shipper. 

In the present case the goods ‘of the libellants were consigned to 
the master, Capt. Merrill. It is true that he was prevented from going 
the voyage by sickness ; but that portion of the potatoes, which ar- 
rived at the port of destination in good condition, were sold by the 
new master not by virtue of his general authority as master of the ves- 
sel, but under the authority of ‘that consignment. In the sale there- 
fore, he acted as the agent of the libellants sand not of the ship owners. 
It is clear then upon principle that the owners cannot be chargeable 
for so many of the potatoes as were sold. With respect to them, all 
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was done, which the master had contracted to do, as master. They 
were carried to the port of destination and delivered ; that is, the master 
had transported them as the agent of the ship owners and he sold them 
as the agent of the shippers. ‘The precise question which arises in 
this part of the case, was presented in the case of Hilliams vy. Nich- 
ols, (13 Wendell R. 58), and it was decided, on the grounds that 
have been stated, that when goods are consigned to the master for 
sale, and he sells them, and neglects to account for the proceeds, no 
action will lie against the ship owners. It is an affair exclusively be- 
tween the shipper and the master, to which they are strangers. 

If no action will lie against the owners in personam for an equally 
good reason, none will lie in rem against the vessel. It is only those 
acts of the master which come within the scope of his duty as master, 
that bind the vessel. When a new character is superinduced on that 
of master, by his being made by the shippers the consignee of the 
cargo, his responsibilities in this capacity are entirely distinct from his 
obligations as master. In the latter case he is a common carrier, in 
the former, a factor. And for any want of fidelity in that trust, his 
employers have the same remedies against him, that they would have 
against any other person, and no other. As consignee be neither 
represents the vessel nor its owners. 

Perhaps, when by a known custom of a particular trade, the master 
is intrusted with the disposal of the cargo, a different rule may apply. 
This was the case in Kemp v. Coughtry, (11 Johns. R. 107). That 
arose in the trade between New York and Albany. It was proved 
to be the usual course of the trade to send goods with orders to the 
master to sell either for cash or on credit, and for him to return the 
proceeds to the shipper. No commissions were allowed the master 
for this service, nor to the owners, beyond what was involved in the 
freight. It was decided when the master had sold the goods, and 
failed to pay over the proceeds to the shipper, that the owners of the 
vessel were liable. The liability in that case was not founded on the 
general maritime law, but arose out of the particular custom. Under 
that custom the ship owners undertook to act in the character of fac- 
tors, as well as carriers, and entrusting the whole business to the master 
as their servant, they would be answerable for him personally in one 
character or the other. It is another question, whether for his defaults 
in the character of factor, the shippers would have a remedy against 
the vessel in rem, which it is unnecessary to consider in the present 
case, as in this trade no such custom is proved. The case of Emery 
v. Hersey, (4 Greenleaf, 407), turned upon the same principles, and 
was decided upon the ground of a similar custom, prevailing in the 
trade between Saco and Newburyport. See also, Emerigon Contrats 
a la Grosse, ch. 4, sect. 11, and Des Assurances, ch. 12, sect. 3. 

As to that portion of the potatoes which perished on the passage, 
the evidence leaves no room for doubt that the loss arose from the 
damage they received by exposure on deck. ‘They appear to have 
VOL. IV.—NO. X. 4 
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been as faithfully secured in that place as they could be, but nothing 
could protect them from wet, when the sea was breaking over the 
vessel. It appears probable also, that they were injured by the frost. 
The double injury of frost and wet, will, in a short time, destroy so 
perishable an article as the potatoe. And it was accordingly found, 
when they were overhauled at Key West, that out of one hundred 
and four barrels examined, only forty remained sound and fit for use ; 
and when they arrived at Atakapas there were but fifteen sound and 
merchantable barrels left out of the whole one hundred and forty-four. 
They were undoubtedly lost by sea damage, and although the dam- 
ages of the seas are excepted by the bill of lading, the master, by 
carrying the goods on deck, waives the exemption in his favor, and 
takes the responsibilities of sea damage upon himself; at least of any 
damage that would not have happened to them, if they had been se- 
cured under deck. It was the right of the shipper to have his goods 
stowed under deck, and it was the fault of the master that they were 
placed above. And it is a general rule of law, that a party will 
render himself liable for loss or damage, to which he would not usu- 
ally be subject, by the law of the contract, when this loss has been 
preceded by some fault on his part, without which it would not have 
happened. Toullier Droit Civile, vol. 6, No. 227. Pothier Des 
Obligations, No. 142. Upon general principles, therefore, there is 
no room for questioning the liability of the master, and through him 
that of the vessel for the potatoes that were lost, unless the respondent 
can bring the case within some special exception to the general rule. 

The defence set up in this case claims the benefit of such an exemp- 
tion. It is contended that the goods were carried on deck with the 
consent of the shippers. ‘This does not appear by the bill of lading. 
That is what is called a clean bill; that is, it is silent as to the mode 
of stowing the goods, and contains no exceptions to the master’s lia- 
bility, but the usual one of the dangers of the seas. ‘The usual and 
only safe mode of carrying goods is under deck, and when the con- 
tract is entered into, it is presumed to be the intention of the parties, 
that the goods shall be stowed and carried in the usual way, unless 
there is a special agreement to the contrary. ‘This is a condition that 
is silently understood by the parties, and implied by the law. A bill 
of lading therefore imports, unless the contrary appears on its face, 
that the goods are to be safely secured under deck. ‘The written con- 
tract, therefore, not only fails to show any such consent, but impliedly 
negatives it. (3 Kent Com. 206; 3 Sumner R. 405; Curtis’s Rights 
and Duties of Seamen, 212.) 

The respondents then proposed to prove this consent by parol evi- 
dence. ‘The general rule is that parol evidence cannot be received to 
contradict, vary or control, the effect of a written instrument. It is 
true that the bill of ledieg does not say, in express terms, that the 
goods shall be stowed under deck. But this is a condition tacitly an- 
nexed to the contract by operation of law; and it is equally binding 
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on the master, and the shipper is equally entitled to its benefit as 
though it was stated in express terms. The parol evidence is offered 
then to control the legal operation of the bill of lading, and it is as 
inadmissible as though it were to contradict its words. 

But admitting this rule of evidence, it is contended that the bill of 
lading was executed under such circumstances that it is not legally 
binding upon the master as a written contract. ‘The testimony is that 
when he signed it, he was confined to his bed by sickness, and was 
so feeble as to be unable to sit up, but was supported by others while he 
wrote his name ; and that he had been delirious before and was after 
it was signed. The papers were brought to his house filled up, and 
ready for his signature. His friends objected to his being called upon 
to execute them on account of his sickness, but when he was informed 
that the shippers were in the house and of the purpose for which they 
had come, he said it was proper that the papers should be signed by 
him, and they were accordingly brought to him and signed. It is not 
pretended that he was in a state of mental alienation at that time. 
On the contrary his physician, who was present, states that he was in 
the possession of his faculties, and that he perfectly understood the 
nature of the business he was doing. ‘The agreement had been made 
with the shippers before he was taken sick, and he had himself direct- 
ed the manner in which the goods should be stowed. It appears that 
at the time when he executed the papers, he recollected and under- 
stood what had been done. 

Although upon the whole evidence, it does not appear that the mas- 
ter was laboring under such a degree of mental debility, as to be 
legally incompetent to an act of this kind, yet it is true that he was 
in a state of extreme weakness, with the powers of his mind, proba- 
bly enfeebled by disease. And if there was any thing in the evidence 
which looked like a design on the part of the shippers to take advan- 
tage of his condition and draw him into different engagements from 
what had been understood and intended, | have no question but it 
would be the right of the court and J think its duty, to look into the 
matter with great care. A court of adiniralty is not in such cases 
governed by the narrow doctrines of the common law, which will not 
allow a man to plead his own disability, or in the ungracious language 
of that law, to stultify himself. (Coke Litt. 237, a, b. 2 Black. 
Com. 291. 1 Story’s Equity, $ 225.) But the only circumstance 
that has the slightest tendency to awaken such a suspicion is, that the 
shippers brought the bill of lading ready filled up, and this alone, 
when the state of the master’s health is considered, would be a very 
narrow foundation for supporting a charge of fraud. But still, under 
the circumstances of the case, the court may have a right to look into 
the evidence, as it will probably be most satisfactory to the parties 
that it should. It seems hardly proper for a court, which is by its 
constitution required to decide between parties ex equo et bono upon 
the most liberal principles of equity, to close its ears against evidence 
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on technical objections, if it be doubtful whether the objection be 
fairly applicable to the facts ; and being less restrained in its course 
of proceedings by technical and arbitrary rules, it is perhaps its habit 
to be less rigorous in upholding such objections. 

I have, therefore, looked into the whole evidence, to see if there is 
any satisfactory grounds of belief that there was any agreement or 
understanding between the parties that the goods should be carried on 
deck. In the first place it is to be observed that the presumption, in 
every contract of afireightment is, that the goods shall be secured un- 
der deck. It is for the master, who would exempt himself from the 
risks of a deck passage, to remove that presumption. The ordinary 
and proper evidence would be a memorandum to that effect on the 
face of the bill of lading. But in the present case, the only evidence 
which has any tendency to prove the fact is the testimony of the mate 
and one of the crew. ‘The mate says that the libellants were on 
board the vessel on the 23d of November, after the goods were laden ; 
that they were then on deck carefully covered with two thicknesses of 
boards on the top and at the sides, and as well secured from the wea- 
ther as they could be in that situation, and that the libellants expressed 
themselves satisfied with the manner in which they were secured. On 
a further examination he said that he did not understand them as ex- 
pressing themselves satisfied with the fact that the potatoes were on 
deck, but only that he had done his duty in securing them well in 
that place. ‘The other witness said merely that they knew that the 
potatoes were on deck, and made no objection to it. It appears also 
that when the bill of lading was executed, no complaint was made to 
the master on this subject. If this evidence stood alone, it might jus- 
tify the inference that the shippers assented to their goods going on 
deck, and in that case the risk of a deck passage would be shifted 
from the master to them. But although there is no testimony directly 
contradicting it, there is evidence leading to an opposite conclusion. 
The contract of affreightment was made ‘several days before the goods 
were actually received and laden, and the price of the freight settled. 
The potatoes were taken by the master in his boats at Bath and car- 
ried to Phipsburg, where the vessel lay, several miles from the resi- 
dence of the shippers. When they went to get their bill of lading 
the vessel was completely loaded and ready for sea, and it was evi- 
dent that the goods must go as they were or not go at all. Now there 
is no evidence that when the agreement was made, any thing was said 
of the goods being carried on deck, or that any thing was said between 
the master and shippers at any subsequent time. The bill of lading 
was executed in pursuance of this previous agreement, and no objec- 
tion to it was made by the master. nd if it be said that the state of 
the master’s health will account for his not giving particular attention 
to the form of the bill of lading, it will equally account for the ship- 
pers not making the lading on deck a matter of discussion at that 
time. Now it is very material to be remarked that the full under deck 
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freight was agreed to be paid and was secured by the bill of lading. 
Certainly it is not easily to be believed that any prudent merchant 
would consent to take upon himself all the risks of a deck passage 
after agreeing to pay full freight. ‘The most then that can be said of 
the parol evidence is, that part of it leads to the inference that the 
shippers may have consented that their goods should go on deck, and 
another part of quite as much stringency leads to an opposite conclu- 
sion. Indeed it seems to me that it would be putting the case quite 
as favorably to the master as the facts would warrant if it stood on 
this testimony alone, to say that it was a balanced case. And then 
the common presumption, which arises in the absence of any special 
agreement, that the goods are to be secured and carried in the usual | 
manner, turns the scale in favor of the shipper; because this presump- 
tion must prevail until it is removed by the master. h, 
There can be no doubt from the evidence that the potatoes were 
destroyed by being wet by the sea breaking over the deck of the ves- 
sel, and in part probably by being touched by frost. The bill of 
lading contains the usual exceptions of the master’s liability for the 
dangers of the seas. But, as has been already observed, this will 
not excuse him if he carries the goods on deck, unless the calamity 
by which they are lost would have been equally fatal if they had 
been properly secured below deck. But if this had been done it is 
plain that they would have gone safely, as was the case with the rest 
of the cargo. Some evidence was introduced to show that potatoes 
" are as liable to rot under as above deck. ‘That may be the case if 
the vessel has uniformly moderate and dry weather, but it cannot be 
if they are exposed, as these were, to wet and frost. It is to secure” 
goods from such dangers as well as for other reasons that ihe master 
is required to ‘have the cargo put under deck. If, after filling the 
hold, he chooses to encumber his deck with goods in order to increase 
the amount of his freight, he voluntarily assumes the responsibility 
upon himself. The additional expected profits of the voyage consti- 
tute the premium for the risk of the deck load. 
4 The damages which the libellants have sustained, is the value of 
the potatoes which were lost at the port of delivery, deducting the 
freight. The testimony of the mate is, that the potatoes which arrived 
sound were sold for two dollars a barrel, and one hundred and twenty- 
nine barrels, the amount that perished on the voyage, after deductiug 
fifty cents for freight, will amount to $193.50. 





































Supreme Judicial Court, Massachusetts, October Term, 1841, at 
Worcester. 





Burpen v. THAYER. 






Rent in arrear and due before executing a deed by the lessor of the reversion, is a 
chose in action, and does not pass by such deed to the grantee of the reversion. 
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A mortgagee of an estate under a lease made by the mortgagor, may demand and 
recover any rent falling due afier the date of his mortgage. 


But if the lessee pays the lessor before any demand made or notice given by the mort- 
gagee, the mortgagee cannot recover tt of such lessee. 


Tuts was an action of debt to recover rent of certain leased premises, 
for one year, ending April 1, 1837, under a lease made some years 
prior to that for the term of ten years. The plaintiff claimed as 
assignee of the lessor, under a mortgage deed, dated April 5, 1837, 
conveying the leased premises to him, conditioned to pay a certain 
sum in one year from date. ‘The mortgage deed also contained 
clause, that, if the condition should be broken, all rents, dues and 
demands should be paid to the mortgagee, who was authorized to re- 
ceive the same, and appropriate them to the payment of the mort- 
gage. The plaintiff demanded the rents of the defendants after the 
condition in the mortgage was broken and before the commencement 
of the suit, who paid him that which fell due in 1838 and 1839, but 
refused to pay the amount that fell due April 1, 1837. 


Barton for the plaintiff. 
Washburn for defendants. 


Suaw C. J. delivered the opinion of the court. Two questions 
have been made here. 1. Whether the assignment to the plaintiff took 
effect at all until after a breach of condition of the mortgage, or even 
until after a demand made by the plainuitt as Inortgagee which may be 
regarded as tantamount to taking possession to foreclose. 2. Whether, 
if it did take effect as an assignment, it authorized the plaintiff to 
maintain this action in his own name. The first question it becomes 
unimportant to settle, because the court are of opinion that the plain- 
tiff cannot recover on the second ground above stated. The rent sued 
for had become due five days before the assignment was made. It 
had thus become a chose in action and would not pass with the estate 
so that the assignee of the reversion could recover it in Lis own name. 
The case of Moss v. Gallimore, (Doug. 279), has been cited by the 
plaintiff’s counsel, but in that case the mortgage was made years be- 
fore the rent accrued, while in the present case it was due before the 
mortgage was executed, 

Upon the first point, the general principle is well settled, that a 
mortgagee in fee has a right to enter upon the estate and take the rents 
and profits, and for those he will be accountable. If the estate, when 
mortgaged, is under a lease, the mortgayee cannot actually enter upon 
the estate, but he may give the lessor notice and may demand the rent 
of him, and that is all he can do towards making an entry upon the 
premises. He cannot, however, have a right to any rent until he gives 
the lessee notice, and if in the meantime the lessee shall have paid 
any rent that shall- have fallen due, to the mortgagor, the mortgagee 
cannot recover it again of the lessee. Mad the rent, therefore, for 
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1838 been the subject of controversy, it would have been necessary 
to inquire into the nature of the notice given by the auaeel during 
that year to the de fendauts, for if they had not paid the lessor, the 
plaintiff, by giving notice, could have recovered the rent of that year, 
As the rent for i237 only is in controversy, it becomes unnecessary 
to inquire into the notice given in 1838. And, therefore, judgment 


5 


must be for the defendant. 


Dresser Manvuracturtnc Company v. Warerston AND OTHERS. 


What amounts to a conditional contract of sale, and the rights of strangers arising 
under it. 

In trover for a quantity of printed cloths which had been conditionally sold in a 
brown state to the printers, and by them printed and wrongfully consigned to the 
defendants who made advances upon them, the plaintiffs were held entitled to re- 
cover only the value of the goods in a brown state, the taking not having been 
tortious. 


Tis was trover for a certain number of yards of printing cloths, part 
of a larger quantity which were delivered to the Home Print Works, 
and by them consigned to different individuals to sell —the parcel in 
controversy having been received by the defendants on consignment, 
who advanced moneys upon them as commission merchants. ‘The 
goods were in the defendants’ hands in the form of printed chintses 
and furnitures, and were demanded by the plaintifis before the com- 
mencement of this action. It appeared, that the goods were origin- 
ally the plaintiffs’, who consigned them, in a a n state, to S. and M., 

their selling agents, to sell on commission. $. and M. employed G., 
a merchandise broker, who made a contract or the agent of the 
Home Print Works, the substance of which he ages in a memo- 
randum book, kept by himself, as follows: “ Dec. 4, sold R. Sibly, 
agent of Home Printing Co., 3 to 5000 P’s . printing cloths, at five and 
one fourth cents, six months for Hoyt ud Bogart’s acceptance, two 
thousand dollars by 25th inst. and balance in sixty days, the goods to 
be consigned in Sayles and Meriam’s name, and insured by R. Sibly, 
agent, for their account, and payable to them in case of loss, and 
when pzid for by said acceptance, a bill is to be given said Sibly, 
agent for the purchase.” Signed E. Gerry. Said Ge ‘rry testified, that 
it was understood the property in the go sods was not to pass to the 
Print Works until paid for. 

Other testimony was introduced upon the subject of the contract, 
but it did not materially vary the terms of it from those contained i 
the memoranduin above recited. The goods were delivered to the 
Print Works where they were printed, but no part of the purchase 
money was ever paid to the plaintiffs. 


Washburn for the plaintiffs. 
Allen and Watts for the defendants. 
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Wivpe J. delivered the opinion of the court. After reciting the 
memorandum made by Gerry, and remarking that there was no con- 
tradictory evidence as to the contract, he remarked that the court 
were of opinion that the construction of the con.ract contended for 
by the plaintiffs was correct, that it was a conditional sale, and that 
no property vested in the Print Works. The very stipulation in the 
contract, to give a bill when paid for, shows that payment was re- 
garded as the condition on which the sale was to take effect, although 
no express condition is mentioned in the memorandum. It is, how- 
ever, contended that if the sale was conditional, there having been 
no condition attached to the delivery, the condition was waived. 
And another ground taken is, that upon the Print Works failing to 
perform the condition, the plaintiffs ought to have reclaimed the prop- 
erty, and having neglected to do so, they must be considered as hav- 
ing waived the condition. The answer to these positions is, that the 
whole contract, including the delivery, was conditional, nor were the 
plaintiffs bound to insist upon a punctual performance on the part of 
the Print Works. The mere giving of time would not amount to a 
waiver. The cases on this point cited by the defendants’ counsel, 
were those where a delivery of goods was made without the condition 
being insisted on at the time, and it was held that by neglecting to 
insist upon this within a reasonable time after such delivery, was a 
waiver of such condition. ‘This point was considered by the court in 
Smith v. Dennie, (6 Pick. 262). The leading principle is the same 
in all these cases. If cash is to be paid or security given in advance, 
and this is not insisted on when the property is delivered, the condi- 
tion will be considered as waived. But that principle does not apply 
in this case. 

The defendants, however, contend that, under the circumstances of 
the case, the Print Works Company had a right to sell the cloths to a 
stranger. But the decision of this court in Barrett v. Pritchard, (2 
Pick. 512) is directly opposed to this position. ‘There was nothing 
in this transaction which would be charged as a fraud upon strangers 
any more than a !oan of the property would be, and the principle 
‘caveat emptor” properly applies. Indeed the cases on this point go 
to charge the party who intrusts another with property, with fraud, 
where he does some act to mislead the public in regard to the nature 
of the transaction, but they cannot be extended beyond this limit. 

The only question remaining relates to the amount of damages 
which the plaintiff is entitled to recover. The plaintiff relies upon the 
principle that he shall recover the value of the property at the time 
when converted. This principle applies in all cases where the taking 
is tortious. But in this case the defendants have committed no tort 
in taking the property, nor is it equitable that they should be respon- 
sible for more than the value of the goods in the brown or unprinted 
state. And the case of Green v. Farmer, (Bur. 2214) is directly in 
point. 
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Judgment was accordingly rendered in favor of the plaintiff for the 
value of the cloths in their unprinted state at the time of conversion, 


and interest. 






Superior Court, Connecticut, September, 1841, at New London. 






VALENTINE AND ANOTHER Uv. KELLEY AND ANOTHER. 





If the vendee of goods purchase them with the preconceived design of not paying for 
them, it is a fraud, and no property passes, although no false representations are 
made. 







Tuts was an action for goods obtained by fraud, under color of pur- 
chase. ‘The principal facts proved were these; that Kelley, one of | 
the defendants, a trader in Norwich, Connecticut, knowing himself to 
be insolvent, but concealing it from the public, purchased goods of 
the plaintiffs, merchants in New York, at various times in the autumn 
of 1839, particularly on the 19th and 2Ist of November; that he 
bought the goods on credit, without, at any time, making any repre- 
sentations whatever concerning his condition or ability to pay ; that 
on the 27th of November, 1839, three or four days after said last 
purchased goods were received at his store in Norwich, he assigned to 
the other defendant, Robinson, who is his father-in-law, all the goods 
in his said store, in satisfaction of an alleged preéxisting debt. Some 
other testimony was given tending to show a disposition, on the part 

. of Kelley, during this period to make purchases to the full extent of 
his credit. 


G. M. Brown, of Boston, and Strong, for the plaintiffs. 


Foster and Brainard for the defendants. 





















Wittrams C. J., instructed the jury, that if Kelley obtained the 
goods with the preconceived design not to pay for them, it was a 
fraud, and no property passed by the transfer; and that the jury were 

a to judge of Kelley’s intentions by all the circumstances of the case. 

Verdict for the plaintiffs. 







Court of Common Pleas, Hamilton, Ohio, November Term, 1841. 






Serrzer v. FRIeEBER. 






Where a creditor receives a negotiable note before its maturity, bond fide, although in 
payment of a precedent debt, he is not affected by the equities between the original 
parties. 





AssumpsitT, on a promissory note, whereof the defendant was maker, 
and the plaintiff the indorsee. ‘The note was at six months, bearing 
VOL. IV.—NO. X. 50 
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date January Ist, 1840, payable to John Moyer or bearer, and by 
him indorsed over to the plaintiff, January 14th, 1840. On the trial, 
the plaintiff's counsel offered the note in evidence, and rested his case. 


Riddle and Roll, for the defendant, thereupon offered in evidence 
depositions of divers persons, tending to show, that the consideration 
of said note, as between the original parties, hed entirely failed, —— and 
also the deposition of the original payee, explaining the circumstances 
under which the paper was negotiated, and showing that it was re- 
ceived by the plaintiff in payment of a precedent debt due him from 
the indorser. 


Groesbeck, for the plaintiff, moved the court to overrule this testi- 
mony, claiming that as between the present parties, the original con- 
sideration of the paper could not be inquired into—it having been 
taken in good faith, and before it was due. 


The defendant’s counsel insisted, that after proving that the note 
was received by the holder in payment of an antecedent debt, it was 
competent for him to impeach the original consideration, and that the 
defendant was thereby let in to all the equities that existed between 
the original parties. And in support of this position, cited Rosa v. 
Brotherson, (10 Wendell, 85) and other New York cases. 


In reply, it was contended by the counsel for the plaintiff, that the 
authorities cited from the New York reports, even if they went to the 
extent claimed, were contradicted by the general current of English 
and American cases. ‘That the doctrine maintained by the defendant’s 
counsel would destroy the security which the trading community put 
in negotiable paper. ‘The general principles of the law merchant, as 
applicable to the negotiability of paper, and impolicy of such a rule 
of law, as that which the defendant’s counsel sought to establish, were 
urged with great ability. 


Reap J. delivered the opinion of the court. The question pre- 
sented in this case is one of great importance to the mercantile com- 
muntiy, and it is not new. The books contain contradictory decisions, 
and even the case, in the New York Reports, have not escaped the re- 
view of their own courts. ‘The statute of Ohio, in reference to nego- 
tiable instruments, provides, that when negotiable paper has been taken, 
after due, the holder has no more right than the original payee, and 
that the original consideration may be inquired into. When a man 
takes negotiable paper, Jona fide, and before due, his rights are not 
to be affected by the equities which exist between the original par- 
ties —although the paper was taken by him in payment of an ante- 
cedent debt. 

Testimony overruled, and judgment for the plaintiff. 
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DIGEST OF AMERICAN CASES. 


Selections from 5 Shepley’s (17 Maine) Reports. 


ACTION OF ASSUMPSIT. ‘of all right to notice, does not excuse 
Where the obligor in a bond, condi- the holder from making a demand upon 
tioned to convey an undivided moiety | the maker. Burnham vy. Webster, 50. 
of a mill on the payment of certain) 2. Where a demand was made by 
sums of money, has disenabled himself | the payee of a note upon the maker at 
from performing on his part by convey- eight o'clock in the morning of the day 
ing the land to another, although the on which the note became payable, and 
obligee may be excused from tendering payment not being then made, a suit 
performance on his part, he cannot, was immediately commenced thereon ; 
maintain an action of assumpsit to re- | it was held, that the action was prema- 
cover back the money paid. Goddard | turely brought, and could not be main- 
v. Mitchell, 366, tained. Lunt vy. Adams, 230. 
3. A note made payable to a married 
ASSIGNMENT. wont is in law a note to the hus- 
1. An order drawn by a creditor upon | band, and becomes instantly his prop- 
his debtor in favor of a third person, | erty; and her indorsement transfers no 
and accepted, may operate as a valid) property in the note. Savage v. Aing, 
assignment of the debt, although it be | 301. 
not negotiable, or expressed to be for| 4. If the payee of a negotiable note 
value received. Johnson v. Thayer, 401.) give his assent by his signature to an 
2. Where the plaintiff had agreed assignment, wherein provision is made 
with his debtor to take a note payable | for the payment of the note, or! of a 
in three months to himself or to T. and | part of it, this does not destroy tHe ne- 
afterwards gave an order on the debtor gotiable character of the note, or de- 
to “let A. (the defendant) have the note stroy a contract made in contemplation 
as we agreed for the balance due me ;” | of a sale of it, and it may be afterwards 
this does not as between them furnish legally transferred, although the effect 
presumptive evidence of an assignment | may be to make the signature to the as- 
of the demand to the defendant for val- | signment ineffectual, unless adopted by 
ue. McNear v. Atwood, 434. the indorsee. Hilton v. Southwick, 303. 
5. If a person direct the messenger 
ATTORNEY AT LAW. ‘of a bank to leave his notices at a cer- 
1. The attorney of record, in a suit| tain place, a notice to him, as indorser 
against the maker of a note, has no au- | of a bill, left by the messenger at that 
thority from his employment as attor-| place, will be deemed sufficient, until 
ney, to execute a valid release to an in- the direction is countermanded, or the 
dorser of the same note to render him | messenger is otherwise directed. East- 
a competent witness. York Bank v.| ern Bank vy. Brown, 356. 
Appleton, 55. | 6. Where a bill is left in a bank for 
2. The attorney of record, acting in ‘collection, although the bank has no in- 
a suit, has no power as such to release | terest in it, yet for the purposes of mak- 
the liability of a witness to pay a part|ing a demand, and of receiving and 
of the cosis of the suit. Springer v.| transmitting notices, they are to be 


Whipple, 351. considered the real holders. Warren 
v. Gilman, 360. 
BILLS AND NOTES. 7. In the negotiation of this busi- 


1. A waiver by an indorser of a note | ness, the cashier is the regularly au- 
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thorized agent of the bank; and any; BOND. 


perly addressed to him in his oflicial ca-|]and upon certain conditions be as- 
pacity. J. isigned by the obligee, and the obligor 
8. A notary employed for that pur-| upon the back of the bond agree under 
pose by the cashier of a bank, to which | his hand and seal with the assignee by 
the bill has been indorsed and transmit-| name, to extend the time of perform. 
ted for collection only, has sufficient|}ance limited in the condition of the 
authority to make a demand, and to|bond; an action thereon cannot be sup- 
give notice. Jb. | ported by the assignee in his own name. 
9. If due notice of the presentment| Cole v. Bodfish, 310. 
and non-payment of a bill be given to! 2. Where the penal part of a bond, 
an indorser, it is not necessary that he} signed by six obligors, is joint in its 
should also be notified that the holder) terms, containing nothing indicating a 
will look to him for payment. JA. several interest, or a several liability, 
9. Where a bill which was drawn,|and the condition recites the several 
accepted and indorsed by residents of | agreement of each to secure a certain 
Bangor, and made payable at a bank in| proportion of a specified sum of money 
Boston, was indorsed to a bank in Ban-/| by certain notes, to be further secured 
gor, and by that bank indorsed and|by a mortgage on a township, subject 
transmitted toa bank in Boston for col-| to a prior mortgage, and concludes by 


communications affecting them are pro-| 1. If a bond for the conveyance of 











lection, and was by direction of the 
eashier of the latter bank duly present- 
ed there for payment by a notary, and 
notices thereof and of non-payment 
were immediately made out by him to 
all the prior parties, and transmitted by 
the first mail to the cashier of the Ban- 
gor bank; and where on the same 
morning the notices reached Bangor, 
the cashier took them from the post- 
office, and directed one to the indorser, 
then a resident of that city, and imme- 











diately replaced it in the post-office ; it 
was held, that as the notice came from | 
the notary in Boston, that this mode of. 
transmitting it was sufficient. Jd. 

10. Where the indorser of a note is! 
notified of the demand and the default | 
of the maker by mail, the notice must, 
be put into the post-office on the day of | 
the demand, or in season to be sent by | 
the first mail of the succeeding day. | 


«Goodman vy. Norton, 381. 


11. If the indorser of a note, when | 
he knows that no demand has been | 
made upon the maker, promises to pay | 
it, he will be liable. Davis v. Gowen, 
337. 

12. But the plaintiff! must prove af- | 
firmatively that the indorser knew that | 
there had been no demand. J). 

13. Such knowledge cannot be in- 
ferred from the mere fact of the promise 





saying, “if we shall well and truly 
keep and perform our said several agree- 
ments, then this obligation is to be void 
as to each one so performing, otherwise 
to remain in full force; it is the joint 
bond of all the obligors. Clark v. 
Winslow, 349. 


CONTRACT. 

1. Payments made under a parol 
contract for the purchase of land can- 
not be reclaimed so long as the seller is 
not in fault; but if he, without any jus- 
tifiable cause, repudiate the contract 
and refuse to be bound by it, a right of 
action will accrue to the purchaser to 
recover back the money paid, to the ex- 
tent required by the principles of jus- 
ticeand equity. Richards v. Allen, 296. 

2. If the purchaser under such parol 
contract enter into the possession of the 
land, the amount of the benefit received 
by him from the occupation should be 
deducted from the money paid. Jd. 

3. If the seller convey the land to a 
third person, and thus by his own act 
deprive himself of the power of fulfil- 
ment of such contract, it excuses the 
purchaser from the necessity of mak- 
ing a tender of the remaining purchase 
money, and demanding adeed. Jd. 

4. The cause of action does not ac- 


crue to the purchaser under such parol 


to pay. 1d. ‘contract, until the seller is in fault, and 
14. If it be proved that the indorser | therefore the statute of limitations be- 


knew, at the time of the promise, that | 


no demand had been made, it is to be 
resumed that it was done with a know- 
edge of his legal rights. 1d. 


gins to run only from that time. 0. 


CONVEYANCE. 
1. Where boundaries, length of lines 
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and points of compass are all given in} DEED. 

a deed, and the first-named monument} 1. Where two deeds, dated and ac- 
cannot be found, but the others are as-| knowledged at different times, are re- 
certained ; the first monument may be} corded upon the same day, their prior- 
ascertained, in the absence of all other) ity of registry must be determined by 
testimony, by beginning at the second | the record alone, and no parol evidence 
monument and running back the num-)is admissible to show which was first 
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ber of rods mentioned in the deed in 


the direction there given. Serdenspar-| 


ger V. Spear, 123. 

~ 2. Where the owner of land flowed 
by a mill dam sells the mills and dam 
and retains the land, the right to flow 
the land to the extent to which it was 
then flowed, without payment of dam- 
ages, passes by the grant; but where 
the owner sells the land flowed, and re- 
tains the mills and dam without re- 
serving the right to flow, he is not pro- 


tected from the payment o! damages. | 


Preble v. Reed, 169, 

3. The grant of asaw-mill and grist- 
mill carries also the use of the head of 
water necessary to their enjoyment, 
with all incidents and appurtenances, 
as far as the right to convey to this ex- 
tent existed in the grantor. Rackley v. 
Sprague, 281. 

4. If such grant cannot be benefi- 
cially enjoyed without causing the wa- 
ter to flow back upon other lands of the 
grantor, a right to do this passes to the 
extent to which it has been flowed be- 
fore the grant, by which all privies in 
estate under the grantorare bound. Jd. 


CORPORATION. 
1. Private corporations existing by 
the laws of other states have power to 
sue in their corporate name in Maine, 


but their existence must be proved by) 


satisfactory evidence, like any other 
material facts. Savage Manuf. Co. v. 
Armstrong, 34. 

2. If the defendant in an action 
brought in the name of a corpcration 
would deny its existence, he must do it 
by plea in abatement, as pleading to 
the merits admits the competency of 
the plaintiffs to sue in the name as- 
sumed. Jd. 

3. The books of a corporation are 


ihe regular evidence of its corporate 


acts. Coffin v. Collins, 440. 


4. Where the records of a corpora-. 


tion are in existence and can be ob- 
tained, parol evidence is inadmissible 
to prove the acceptance of the charter, 
or to prove what persons are members 
of the corporation. Jb. 


‘received. Hatch v. Haskins, 391. 

2. The order in which deeds are en- 
| tered upon the book of records furnishes 
/no evidence that one was received prior 
ito the other. Jd. 

| 3. Where, so far as it respects the 
record, the rights under two deeds are 
‘equal, the title under the one first made 
‘is not defeated or impaired by such reg- 
‘istry of the second; but to give the 
‘second deed priority, it must be first re- 
leorded. Jd. 

4. As the possession and production 
of a deed by the grantee is prima facie 
levidence of its having been delivered, 
‘so if it be found in the hands of the 
grantor, the presumption arises that no 
delivery has been made. Jd. 

5. The registry of a deed, without 
acknowledgment, is illegal, and con- 
fers no priority, and gives no rights. 
De Witt v. Moulton, 418. 

6. Where a deed is legally registered, 
it is not constructive notice to third per- 
sons, and should not be admitted in ev- 
idence to affect their rights. Jd. 


DONATIO CAUSA MORTIS. 

1. It is essential to a good gift causa 
mortia, that the donor should make itin 
his last illness, and in contemplation 
and expectation of death; and if he 
recover, the gift becomes void. Weston 
v. Hight, 287. 

2. Where the gift was made while 
the donee was in expectation of imme- 
diate death from consumption, and he 
afterwards so far recoved as to attend 
to his ordinary business for eight 
months, but finally died from the same 
disease ; such gift cannot be supported 
as a donatio causa mortis. Ib. 

3. The indorsement of a promissory 
note by the donee, cannot be the subject 
of a gift causa mortis, so as to render his 
estate liable on his indorsement. J. 





DURESS. 

1. A lawful imprisonment is no du- 
ress. Eddy v. Herrin, 338. 

2. Where the defendant was in- 
duced, from the threat of a lawful im- 
prisonment upon a warrant for an as- 
sault and battery upon the plaintiff, to 
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submit to others the amount to be paid |terial to the issue, other than those 
as a satisfaction for the injury, and also | elicited by the party calling him; and 
to give a note for the amount thus as-!/if the answers are not satisfactory, he 
certained, such note cannot be avoided | may by any legal proof contradict or 
for duress. Jd. discredit them. Jd. 

3. But had the note been obtained} 6. The rule that if a witness testifies 
from threats of an unlawful imprison-| falsely as to any one material fact, the 
ment, it might have been avoided. J6.| whole of his testimony must be reject- 
ed, is notof such binding effect as to 

EQUITY. authorize the court to instruct the jury 

If one undertakes to procure a deed | that they cannot believe one part of his 
of land for another, who pays the con-/ statement and disbelieve another. This 
sideration therefor in accordance with|is but a presumption of law, and cases 
a previous agreement, but fraudulently | often occur in which jurors may yield 
takes the conveyance to himself, such | entire credit to certain statements, and 
agent may be compelled by bill in equity | disbelieve others. 6. 
to convey the land to him who made| 7. Giving a bond to an interested 
the contract and paid the consideration. | witness to indemnify him against his 
Pillsbury vy. Pillsbury, 107. | liability, does not render him compe- 

tent. Paine v. Hussey, 274. 
EVIDENCE. | 8. Where the records of a corpora- 

1. The rule that a party cannot dis-|tion are in existence, and may be ob- 
credit his own witness, by proving that} tained, parol evidence is inadmissible 
he had made contradictory statements | to prove the acceptance of the charter, 
at other times, does not apply to those |or to prove what persons are members 
cases where the party is under the ne-| of the corporation. Coffin v. Collins, 
cessity of calling the subscribing wit-| 440. 
nesses to an instrument. Dennett vy. 
Dow, 19. GUARDIAN. 

2. Where the party in favorof estab-| The guardian of a person non compos 
lishing a will calls a subscribing wit-| mentis, who is entitled to a pension 














ness to the execution thereof, who on 
examination expresses an opinion un- 
favorable to the soundness of mind of 
the testator, and testifies to facts tend- 


from the United States, is not bound to 
apply the pension money in his hands 
to the payment of pre-existing debts 
of his ward. Fuller, J. v. Wing, 222. 


ing to prove the same, the party calling 
him may prove that such subscribing HUSBAND AND WIFE. 
witness had before expressed opinions} If shares of an incorporated bank 
and made statements contradicting the | stand in the name of the wife, the hus- 
testimony then given, and that he had} band has power to transfer them by his 
in the same case testified differently injown act. Winslow v. Crocker, 29. 
a former hearing. J). 
3. If the depositary of papers assume INDICTMENT. 
the execution of the trust, he becomes; 1. Where an indictment for cheating 
responsible to any party who may suf- by false pretences alleges that the goods 
fer by the violation of it; his interest) were obtained by several specified false 
is balanced, and he is a competent wit- | pretences, it is not necessary to prove 
ness for either party. Lewis v. Hodg-| the whole of the pretences charged ; 
don, 267. |but proof of part thereof, and that the 
4. If a witness expects that he will| goods were obtained thereby, is suffi- 
be relieved from responsibility to the cient. Svate v. Mills, 211. 
plaintiff by the suit, and therefore ad-| 2. Where it was proved, on the trial 
vised the bringing of it, when in fact of such indictment, that the owner of 
his liability is not changed by the re-|a horse represented to another that his 
sult of such suit, he is a competent) horse, which he offered in exchange for 
witness. Jb. property of the other, was called the 
5. When a witness has been called Charley, when he knew that it was not 
by one party and examined on some the horse called by that name, and that 
points, the other party may cross-ex-| by such false representation he obtained 
amine him in relation to facts ma-| the property of the other person in ex- 
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change, it was held, that the indictment | 


was sustained, although the horse said 
to be the Charley was equal in value to 
the property received in exchange, and | 
as good a horse as the Charley. 1. | 
INSURANCE. | 
1. Where it is provided, that any dis-| 


pute arising upon a policy of insurance | 


| 
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being requested to pay it, said, “he 
could not pay it then,” and on being 
toid that the surety would be called 
upon for the note, replied, “that he did 
not want to have the surety called upon 
for it, as the surety had signed the note 
to oblige him;” and where in another 
conversation with the agent of the 
payee, the principal “ proposed to pay 


shall be referred to arbitrators to be|a part of it, if he could have time on 


mutually chosen by the parties, an ac- 
tion may be sustained upon the policy 
without any offer to refer. Rodinsonv.| 
Georges Ins. Co., 131. 

2. Where a vessel has been stranded 
on a sand-bar, within the United States | 
and within a hundred miles of the place | 
of holding a court of the United States | 
for the district, and has been put afloat | 
and repaired by salvors, the master has | 
no power to refer the claim for salvage, 
without the assent of the owners. Jd. | 

3. And if upon such reference, the 
arbitrators award more than fifty per) 
cent. of the value of the vessel to the| 
salvors for salvage, and the master of| 
the vessel sell her to pay the salvors, | 
an action cannot be maintained against 
the insurers for a total loss, without an 
express abandonment. Jd. 


LANDLORD AND TENANT. 

1. Where a tenant holding under a 
written lease erects a furnace for warm- 
ing the house, thereby making a mate- 
rial alteration of parts of the buifding, 
and where the house would be injured 
by the removal of the furnace; if the 
tenant does not remove it during his 
term, he cannot maintain trover against 
the proprietor of the house for refusing 
to permit him to enter and remove it 
afterwards. Stockwell v. Marks, 455. 

2. Nor can the tenant maintain such 
suit, if the lease permit him to make 
any alterations or improvements during 
his occupancy, provided the same shall 
not lessen the value of the property, or 
occasion expense to the lessor. J). 





LIMITATIONS. 
1. A’ conditional promise to pay a 
specified demand, where the other party 
refuses to accede to the condition an- 
nexed, is not sufficient to take the de- 
mand out of the operation of the statute 
of limitations, either as a promise to| 
pay or as an admission of present in- | 
debtedness. McLellan v. Aldce, 184. 
2. Where the principal in a note, on | 


the balance,” and the agent replied that 
he ‘“*was not authorized to take a part 
of it; it was held by the court, that the 
demand was not taken out of the opera- 
tion of the statute of limitations. Jé. 


OFFICER. 

1. If an execution is delivered to an 
officer, with instructions to call upon 
the debtor, and to return the execution 
to be discharged upon securing a sixth 
part thereof, the officer is entitled only 
to fees for his travel and on theamount 
secured. Purerce v. Delesdermer, 431. 

2. On collecting an execution an ofli- 
cer is entitled to bis travel, computing 
the distance by the road usually trav- 
elled, whether he in fact travels a more 
oraless distant way to suit his own 
convenience. 0. 


PARTNERSHIP. 

1. If four persons, by an agreement 
in writing, enter into an association for 
the manufacture of paper, providing for 
the purchase of stock and the sale of 
paper indefinitely, they are partners in 
the business; although there is no ex- 
press stipulation to share profit and 
loss, as that is an incident to the prose- 
cution of their joint business. Bar- 
rett v. Swann, 180. 

2. If a note be given by an individ- 
ual partner in the name of the partner- 
ship, although it be limited to a partic. 
ular branch of business, it is prima fa- 
cie evidence that the note was given on 
the partnership account. Jb. 

3. Although the record of a judg- 
ment, in virtue of its rendition, is not 
admissible evidence to prove a partner- 
ship, unless the parties are the same in 
both suits; yet the record of a judg- 
ment, rendered by default against cer- 
tain persons alleged to be copartners, 
is competent evidence, in a suit where 
the parties are different, to prove the 
fact that those persons did hold them- 
selves out to the world as partners. 
Ellis v. Jameson, 235. 
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Tue Reporter or New York. Ator near the commencement of the present 
year, Mr. Wendell, the well-known reporter of New York, was removed from 
office, and Nicholas Hill, Jr., was appointed in his place. Mr. Wendell has 
made an appeal to the public, which we publish as a matter of interesting legal 
information, without any comment of our own: 

To the Public. It was announced, a day or two since, in the public papers, 
that Nicholas Hill, Jr., was appointed State Reporter, without adding that he was 
appointed in place of myself, removed from office. Ordinarily the public take 
but little interest in such occurrences, and especially are they indifferent to the 
private griefs of a losing party. The latter are not intended to be obtruded upon 
public notice at present; they will in due time be submitted to a court and jury. 
But it is supposed that the circumstances attending this transaction are worthy 
of public notice and consideration, and therefore this publication is made. 

Shortly previous to the presidential election of 1840, the late Reporter was 
called upon in behalf of the Albany Regency to contribute towards the expenses 
of the approaching election. He in common with several of his fellow-citizens 
who had been in the habit of contributing freely in support of the Repudlican 
Party upon such occasions, had resolved not to do so at the then coming election. 
The Reporter having for a long time been dissatisfied with the political course 
of Mr. Van Buren in what he conceived a war upon the currency of the country, 
and not having concealed his opinion in that respect, the Reporter was called 
upon, probably for this reason, by an envoy extraordinary — instead of the usual 
collector of voluntary contributions. The Reporter declining to contribute, the 
gentleman urged various considerations to induce him to change his mind, and 
amongst others that he held a valuable office, the possession of which he ought 
not to endanger; that the Whigs could not protect him in its enjoyment, even 
should they be successful at the approaching election, as the disposition of the 
office belonged to the Judges, and they were republicans. The Reporter told him 
that in anticipation of such a visit, he had deliberately made up his mind, and 
could not be induced to change it. The gentleman then laughingly told him 
that the members of the Regency who had deputed him, had differed in opinion 
as to the probable result of his mission. Some said that he would yield ; whilst 
others thought differently. 

At the very first term of the Supreme Court succeeding the election the repor- 
ter did not lose his office, but a very extraordinary circumstance occurred, which 
forcibly reminded him of the threat which had been made. The reporter holds 
his office by appointment not of the judges of the Supreme Court, but of a board 


of officers composed of the Lieutenant Governor, the Chancellor and the Chief 


Justice ; his duty is to report the decisions of the Supreme Court and of the 
Court for the Correction of Errors. His compensation arises from the publication 
of the reports; for though he receives an annual salary of five hundred dollars, 
he is required by law to furnish the public offices and officers copies of his re- 
ports free of expense, which at the ordinary price of the books exceed in value 
the amount of his salary. He therefore is dependent entirely upon the publica- 
tion of the reports for his compensation. To enable him to prepare the reports, 
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the judges deliver to him the papers in the several causes decided, together with 
their opinions, from which he prepares the reports for publication. Such is and 
has been the law and custom of the State since the first appointment of a re- 
porter in 1804, The extraordinary circumstance above alluded to is, that at the 
close of the January term 1841, judges Bronson and Cowen withheld from the 
reporter their opinions in cases decided at that term. Judge Cowen assigned as 
a reason for so doing, that as the reports were in arrear, and as the reporter 
would not soon want his opinions for publication, he had concluded to take them 
home with him, as having them in possession might relieve him from examining 
the same questions in new cases which might arise; that his drether Bronson 
residing in Albany, might conveniently call upon the reporter if he wished to 
see his opinions, but that he could not do so. His brother Bronson, however, 
did not think so. for on the next day he transmitted to the reporter a list of cases 
decided by himself and Judge Cowen, designating by whom the opinions were 
written, so that the necessary information might be given to those who required 
copies of opinions, where they might be obtained. The Cmerr Justice, as 
usual, gave the opinions written by him in cases decided at the January term to 
the reporter. At the May and July terms, the reporter, still being in arrear, did 
not call upon judges Bronson and Cowen for their opinions, but as usual received 
from the Cuier Justice his opinions. At the close of the July term a more 
extraordinary circumstance occurred in relation to the conduct of judges Bronson 
and Cowen, than what had taken place at the January term. An anonymous 
notice appeared in two of the Albany newspapers, announcing that copies of 
opinions in most of the eases decided at the July term might be obtained by 
application to Nicholas Mill, Jr. The reporter upon observing this notice ad- 
dressed a note to Judge Bronson inquiring whether he and Judge Cowen had 
placed the opinions written by them at the July term, in the hands of Mr. Hill. 
To which he received an answer in the affirmative. It had now become mani- 
fest that the opinions were kept from the reporter, not for the convenience of the 
judges, but that some other cause operated. The reporter hereupon redoubled 
his diligence, to catch up with the court. 

He had not been remiss, as the profession well know; (if any thing they 
probably thought him too prolific.) From his first appointment he had published 
nearly two volumes a year; and within a year previous to the January term, 
1341, had published ‘three volumes, of 700 pages each. Enough, in all con- 
science, it would seem, to satisfy the most voracious appetite for books; but 
judges Bronson and Cowen stilt complained of delay in the publications of the 
decisions. The reporter persevered in his attempts to catch up with the court, 
and on the éwenty-eighth day of September last, had prepared two more volumes 
of 700 pages each, (one published, and the other in the press and subsequently 
published,) and was then ready to proceed with the publication of the cases decided 
at the January term, 1841. He, accordingly, within the next two days called on 
judges Bronson and Cowen for their opinions, and to his utter astonishment learnt 
from them that they had delivered not only their opinions of July term, as the 
anonymous notice above adverted to had indicated, but their opinions in eases 
decided at the January and May terms, and that they had been delivered to Mr. 
Hill for publication. The reporter complained of the injustice done him, and 
the judges attempted to justify themselves on the ground of delay in the publica- 
tion of the reports. 

In respect to this complaint of delay in the publication of the reports, a word 
of explanation is necessary, independent of the numerous volumes issued by the 
reporter. In the preface of the volume published by Mr. Hill, it is said that the 
judges, witbin the last two years, by extraordinary exertions, had been able to 
clear off the large amount of arrearages upon their calendar, and to prevent any 
new accu:nulation of business. This is undoubtedly true, and accounts for the 
delay, if any is imputable to the reporter. He was obliged to attend the terms 
of the court, day and night, and at the end of each term was inundated with a 
mass of cases, all of which he was under the necessity of examining and study- 
ing, to determine which ought, and which ought not to be reported, for that was 


VOL. IV.—NO. X. dl 











a ep ST ENTE ma ie eye 











> cmmmprmmnnm 





402 Intelligence and Miscellany. 


wholly left to his judgment. Judge Cowen, in a deposition lately made by him, 
stated that whilst he was reporter, he published those cases that the judges 
directed him to report, but that now (speaking of the time whilst the late reporter 
held the office) no direction is given to the reporter by the judges ; but all the cases 
are handed over to him as soon as decided; and Judge Bronson, in a deposition 
made by him at the same time, testified that he never supposed that the reporter 
published cases with the mere view of swelling a volume, or multiplying the 
number of volumes. Thus, when this labor is considered, in addition to the 
time spent in attendance upon the supreme court, and upon the court for the 
correction of errors, occupying nearly or quite six months in the year, the 
wonder, it seems to me, should be, not that there were not more, but that there 
Were so many volumes published. But to return to the thread of the story. 
The reporter expressed his astonishment at the conduct of the judges, and that 
astonishment will be readily conceived, when it is considered that two of the 
highest judicial officers of the state, bound by every obligation to protect his 
rights as a citizen of the state, had grossly violated them; that they had neg- 
lected their duty in delivering over to the authorized officer of the state their 
opinions for publication ; that they had thus nullified the laws of the state, and 
above all had usurped the power delegated by law to others, by virtually appoint- 
ing a State reporter ; whose appointment, as before stated, belongs exclusively 
to the lieutenant-governor, the chancellor, and the chief justice. This interview 
took place more than three months since, during which time the reporter was 
ready and willing to proceed in the publication of the causes in which they had 
written opinions, and during all which time it is presumed the reporter ap- 
pointed by them has been engaged in preparing for publication the cases decided 
whilst the state reporter was in office, and reaping the harvest which belongs to 
him. When in September last the reporter demanded of the judges their cases 
and opinions, and they refused to deliver them, or give an order for them on 
Mr. Hill, the reporter desired them to give him a certificate of the demand and 
refusal, to prevent the necessity of a formal demand; this they both refused to 
do, and judge Cowen added, that he would furnish no facilities, that he expected 
litigation, and was prepared for it. Under these circumstances, the reporter, 
unwilling to engage in litigation with the judges, if it could be avoided, con- 
cluded to offer his resignation, provided judges Bronson and Cowen would yield 
up their opinions in cases decided whilst he was reporter, and give him the 
fruits of his attendance upon the courts, and accordingly repaired to Rochester 
at the last October term with the intention to make such proposition, He called 


upon the Chief Justice, and made known to him his resolution. The Chief 


Justice told him it was useless to make such proposition, as judges Bronson 
and Cowen had made up their minds definitively on the subject as to the course 
which they had adopted. Nothing was therefore Jeft but for the reporter to 
remain at Rochester and discharge his duty by attending the term, which he did 
until the court ceased to hear arguments. After his return home the Chief Justice 
sent him the opinions written by him in cases decided at the October term, which 
have since been prepared for publication, and which are now in print, and will 
be ready for delivery on Monday next. 

Thus at the close of the last term of the court, this strange state of things ex- 
isted. The opinions written by the Chicf Justice, during the four last terms of 
the court, had been placed by him in the hands of the State Reporter for publi- 
cation, whilst those written by judges Bronson and Cowen had been placed in 
the hands of an illegitimate reporter, appointed by them in violation of law. The 
bar had long been embarrassed in obtaining copies of opinions, to ascertain the 
decisions of the court; and the foul blot is now cast upon law and order, in hav- 
ing the decisions of the court, for the same terms, prepared and published, some 
by the lawfully authorized officer of the State, and others by an agent of judges 
Bronson and Cowen. But to proceed with the narrative of events. When the 
Chief Justice sent his opinions of October term to the reporter, he recommended 
to him, under existing circumstances, to resign his office previous to the Janu- 
ary term. The reporter answered, that, grateful as he was for the uniform 
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kindness and friendship exhibited by the Chief Justice towards him, he could 
not adopt his advice; and that, under existing circumstances, he could not, with 
a due regard to his own honor, resign the office; but that if the Chief Justice, 
under all the circumstances of the case, should consider the removal necessary, 
to let the axe fall, and no unkind feeling would ever be entertained towards 
him. But as it respected those who had made such an act necessary, they would 
be arraigned at the bar of public opinion. He did deem it necessary, and on his 
motion (the motion of my friend.) | was removed from office on the evening of 
the 3ist ultimo. The Chancellor concurred, and the Lieutenant Governor dis- 
sented. I owe it to the Chancellor to state, from a conversation had with him 
some time since, in reference to judges Bronson and Cowen withholding their 
opinions from me, that I am satisfied he concurred in my removal so/e/y on the 
ground that he did not feel himself justified in thwarting the wishes of the 
judges whenever they should concur in desiring my removal. Thus I have 
been virtually removed from office by judges Bronson and Cowen. The threat 
of the Albany Regency has been fulfilled, and | have redeemed my promise. 

om he Joun L. WENDELL. 

Albany, 6th January, 1842. 


Tue Bayxrvrt Law. The United States statute on bankruptcy is masterly 
and admirable for its comprehensiveness; it condenses and systematises in 
fifteen short sections the general provisions of the extended English statutes, 
and provides for voluntary bankruptcy besides. To this great merit its enact- 
ment is to be attributed — for a statute providing for details with the minute- 
ness of the recent English acts, would never have obtained the assent of congress. 
The repeal of the law seems probable, and its fate will be fixed before our objec- 
tions to it appear in print. The objections are, as all must be, to the practical 
details of the act, and if, as we hope, it shall be permitted to go into operation, 
its outline gives the model for a perfect system. 

The early English statutes on Bankruptey (13 Eliz. R. & al.) expressly provide, 
that the title of the assignees shall take effect from the time when the debtor 
became bankrupt, and in terms avoid all dealings of the debtor with his 
property, “made after any such person shall become bankrupt.” It has been 
uniformly held, that the debtor became bankrupt at the time of the act of bank- 
ruptcy committed by him, and not at the time of the decree of the court estab- 
lishing that actin proof. Thus the doctrine of relation as to the title of the as- 
signees was the clear and express enactmentand purpose of the English statutes, 
and when, in the later English statutes, previsions were introduced for the pro- 
tection of parties dealing innocently with the bankrupt, these provisions were 
exceptions to the general operation of the English statutes. 

he recent United States act, apparently for the purpose of protecting inno- 
cent parties, provides in express and emphatic terms, that the property of the 
debtor shall be divested from him, and vested in the assignee, “ from the time of 
the decree of the court declaring the debtor bankrupt.” There is, therefore, this 
plain and important difference between the English and the United States laws; 
by the former, the doctrine of relation, (as to the title of the assignees,) results 
from the direct and general operation of the statute, and obtains in all cases not 
specially excepted ; but by the United States law this doctrine of relation is ex- 
cluded from the direct and general operation of the statute, and can exist, only 
where introduced by special provisions, and is then limited to the cases provided 
for. The result is, that all dealings of the debtor, subsequent to his act of bankruptcy, 
are void by the English law, unless specially protected, and all dealings of the 
debtor, previous to the time of the decree, are valid, by the United States law, 
unless specially avoided. 

It becomes, therefore, material to know what dealings of the debtor are 
avoided by the United States law, and to what degree the doctrine of relation is 
introduced into our national act. 

The second section contains all the annulling power of the statute, and it pro- 
vides, “That all future payments or transfers, &c. made and given by any 
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debtor in contemplation of bankruptcy, and for the purpose of giving any credi- 
tor, endorser, or surety, or other person, any preference or priority over the gen- 
eral creditors of such bankrupt, shall be deemed utterly void.” Except as to 
gifts and voluntary conveyances, this is the entire substance of the annulling 
clause of the second section ; and it is manifest, that this clause refers only to 
preferences or priority of one or more creditors or parties liable, over the general 
creditors. ‘The terms are express, and defined by more than two hundred years 
of legal construction ; and preference or priority is exclusively a relation between 
creditors or parties liable for the debtor. The provisoes use broader language, 
and refer to the act of bankruptcy; but then the purpose of these provisoes, is 
to limit the effect of the annulling clause, by excepting from it innocent parties ; 
and it is an established canon of legal construction, that a proviso cannot extend 
the operation of a statute. If, therefore, the annulling clause is confined to 
preferences, the provisoes are also; and the whole legal effect of the second 
section is to avoid preferences, unless made two months before the petition, and 
to a creditor, ignorant of any act of bankruptcy, committed by the debtor, and 
this construction makes the provisions of the second and third sections con- 
sistent with each other, and harmonious in the system. 

The result of this brief technical reasoning is, that the United States act 
leaves the property of the debtor in his own ownership and control, until “ the 
time of the decree” of the court declaring him bankrupt, and avoids no transac- 
tions of the debtor, previous to the decree, except preferences. So that it is impor- 
tant to determine when, the decree is to be obtained which is to convey and 
secure the property for the benefit of the creditors. 

On the filing of the petition against the bankrupt, notice is to be published in 
the newspapers at least twenty days; a hearing is then to be had before the 
district court. This hearing will be on testimony, and of necessity subject to 
all the delays incident to ordinary litigation. As all the cases arising in Massa- 
chusetts will be heard before the district court in Boston, there will be many 
cases pending at the same time; these will form a large docket, on which each 
case must be heard in its order; after any case is reached and determined by 
the district judge, the bankrupt may appeal to a jury. There will be many of 
these eat and thus another docket will be formed, each case of which wil! 
have to be tried in its order, and the delay of another round of litigation on testi- 
mony will be incurred, subject, moreover, to have any question that ingenuity 
can raise, adjourned by the district judge into the circuit court, to be there 
finally determined in its turn, as the business and presence of that court, in one 
district of its extended circuit, shal] afford opportunity for the decision. As the 
property of the bankrupt will remain in his possession or control undil the decree, 
every inducement is given to the debtor to delay the decree by contesting it at 
every step, and protracting it to the utmost, thus months will be, and years may 
be consumed in litigation, before the property is taken from the debtor. 

As the United States law appoints no messenger or receiver, the debtor, until 
the time of the decree, holds the legal ownership, and sole lawful control of his 
property. He may collect his debts, trade upon his property, sell it, live upon it, 
and dispose of it as he pleases, with one single restriction, (as the statute avoids 
preferences,) he cannot pay debts with it. Thus the main purpose of a bankrupt 
law, (securing the whole property to the creditors,) may be baffled by any bank- 
rupt who had rather hold than give up his estate. 

But if the property and legal titie remains in the debtor until the time of 
the decree, the property is subject to attachment in the state courts, at the 
suit of any creditor, and if execution can be obtained and satisfied before the 
decree, the attaching creditor will secure his debt. If the decree is delayed 
by the debtor or the attaching creditor, (for he has a right and interest to oppose 
it,) for six months, ample time will be afforded for obtaining an execution and 
its satisfaction in most of the state courts. 

Besides, we think the United States act does not discharge attachments on 
mesne process, so that any attachment made previously “to the time of the 
decree,” would hold against the assignee. It is the general operation of all 
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bankrupt laws, to preserve special liens, however gained; for the property 
passes to the assignee, as the debtor held it, and subject. to all equities against 
him. There is no provision in the United States act dissolving attachments ; 
and there is an express provision preserving all liens valid by the state laws, and 
the very definition of an attachment, is, a lien, valid by the state law. 

It has been argued, that the discharge would annul the debt, and thus leave 
nothing for the lien by attachment to rest upon; if so, the discharge would 
annul a debt, secured by a lien made by contract, and so leave nothing for such 
a lien to rest upon; but this is never so in bankruptcy; the lien preserves the 
debt, to the extent of the lien ; and there would seem to be no reason for a dif- 
ference in this respect, between liens created by contract, and those created by 
state laws, especially when the United States act expressly preserves such liens ; 
this can only be done by preserving the debt, and the discharge, and the clause 
preserving liens, must be construed together. 

By the United States law the appointment of the assignee is vested in the 
court; this is a novelty in English and American bankruptey, and the provision 
is more generally objected to than any other. It is evident the judge must be 
officially, without the knowledge that would fit him for this important part of 
his duty, and if the interference of the court can be required in any instance, or 
for any purpose, for the protection of the creditors, in such a matter, it seems to 
us it would have been better to have left the choice of the assignee with the 
creditors, subject to the approval of the judge. A bankrupt’s business creditors 
are always those engaged in the same business with himself; these know the 
details of that business, and the individuals of their craft, and they can always 
select the person, whose character and business knowledge and capacity, and 
whose position in relation to the creditors, to the estate and to the bankrupt, 
especially fit him to be assignee. These things the judge cannot know, yet he 
is supposed to possess this knowledge, and, sitting in Boston, (for instance,) 
is obliged to select the assignees of all the various estates of bankrupts in the 
most distant parts of Massachusetts, and it is on the fitness of the assignee 
that the result of the estate, and the dividends to creditors must depend. 

By the other provisions of the law the assignee is not left to use the judgment 
and business talent he may possess. He cannot sell as he can find a purchaser, 
or compromise claims as opportunity may offer, or bargain in the promptness 
that business habits require, and in which business talent is most available; if 
he wishes to sell any piece of property, even a bank share, or to compromise 
a debt due to the estate, even of twenty dollars, and the purchaser, or debtor 
to the estate is ready to make the bargain, the assignee cannot close it, he must 
go to the United States district court, and by a formal motion obtain leave ; this 
leave can be granted only after ten days’ notice, published in the newspapers. 
As these motions in court may be contested, and the assignee will avoid per- 
sonal litigation in court, counsel must be employed, and thus every business 
operation of the assignee, in closing the estate, is clogged with expense and 
delay, and the notoriety of the gazette. 

The money received by the assignee is required to be paid into court every 
sixty days. He will, therefore, be continually without funds to meet his current 
expenses, and as these occur and require to be paid, he can obtain the money only 
by applying to the court, and shewing cause, when he will receive such sum as he 
may at the time require, by a check signed by the judge, and countersigned by 
the clerk, as provided by the United States law. 

The assignee may be required to give bonds with two sureties, for the due 
discharge of all his duties. And although this is left to the discretion of the 
judge, yet, as discrimination between cases and assignees would be odious, some 
general rules must be adopted, and if bonds and sureties were always required, 
then the requirement of bonds sufficient to protect the large amounts involved in 
the estates of bankrupt merchants and manufacturers, &c., would probably, with 
the restrictions we have referred to, and others which the law creates, be 
sufficient to prevent those from taking the office of assignee, whose prudence 
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and position would best fit them for it, and whom the creditor would most desire 
should hold it. 

Another objection to the law is the vast amount of business it imposes on 
the district courts. By the requirement of the statute, petitions, and all 
hearings on petitions—on contested debts—for and against the debtors dis- 
charged — for compromises of claims — for sales of property — applications for, 
and payments of, money by the assignees, and all jury trials, (except as to th: 
act of bankruptey,) on every case arising in the state of Massachusetts, must be 
had betore the district court in Boston. It is to be remembered that each case 
in bankruptcy is not a single law suit, but of itself @ brood of lawsuits. Every 
bankrupt estate is rife with contracts, broken, or partially formed — liens, mort- 
gages, conflicting and intricate claims, and liabilities, and all other elements of 
litigation ; and all these in all the cases in the state, must be disposed of by a 
court always open, and sufficiently employed, by a regularly increasing busi- 
ness, as a court of admiralty. The frequency of hearings in bankruptey, and 
the time of the court required for all of them, may be estimated by a considera- 
tion of one branch of them, (hearings on compromises of claims due to the 
estate.) Every merchant, as he is becoming embarrassed, and approaching 
bankruptcy, collects, as they become due — or by discounting them — his good 
debts, so that atthe time of his bankruptcy the largest portions of claims due, 
are suspended or doubtful. These are to be collected by compromise, and the 
compromise of each is to be heard and approved by the district judge, as the 
opportunity for compromising each shal] occur. Then, the litigation arising in 
all the cases of bankruptcy in Massachusetts, on the proof of debts, will keep a 
perennial docket in the district court, larger than any term docket in the state. 
Thus, to the present duties of the district court in Massachusetts, consisting of 
a single judge, will be added a distinct burden, far greater, of itself, than that 
borne by all the judges of any court in the commonwealth. ‘“ The law’s delay,” 
and cost to parties, will be the consequence, and in closing bankrupt estates, 
the cost is borne by the ereditors, for it is so much subtracted from the assets. 
As the district court for Massachusetts sits in Boston, litigants from every part 
of the state must attend there, while, by provisions resembling those of the 
English statutes, three quarters of the labors imposed on the district court might 
be performed, more cheaply and more expeditiously, by commissioners, at the 
doors of the parties in interest. 


Osrrvary Notices. Died, in Philadelphia, on the morning of Saturday, 
January 15, Hon. Josern Horxtnson, the distinguished judge of the district 
court of the United States, for the Eastern District of Pennsylvania, aged about 
73. He was the son of Hon. Francis Hopkinson, one of the signers of the 
declara‘ion of independence, and a distinguished patriot of the revolution. He 
inherited his father’s virtues, his wit and his patriotism. His well known pro- 
duction of “ Hail Columbia,” has of itself rendered his name familiar through- 
out our land. For several years he represented the city of Philadelphia, in 
congress, and his career was, in all respects, brilliant. His integrity of purpose, 
his simplicity of manners, insured high regard ; and those who could not assent 
to the doctrines which he advocated, saw how much weight those doctrines 
were obtaining by the excellence of their expounder. He succeeded Judge 
Peters, on the bench, to which he was appointed by John Quincy Adams, but 
the appointment was not confirmed, we believe, unti! after the election of 
General Jackson. in the recent convention of Pennsylvania, which remodeled 
the constitution, Judge Hopkinson was an active member. Though being 
conservative, he did not carry with him the votes of that vast majority which 
loved him for his honesty, his courtesy, and his decision; yet it cannot be 
doubted, that many alterations finally agreed on, received important modifica- 
tions by the force of Judge Hopkinson’s influential arguments, which, though 
they could not take with him the opinions of the majority, yet deprived those 
opinions of much that might be regarded as ultraism. st 

As a judge, the deceased had few equals, and no superiors. His judgment 
was sound; his perceptions were clear, and his knowledge of law was accurate 
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and extensive, while the dignity and suavity of his manners rendered him 
universally popular. Ile was a gentleman, although a judge. 

In the early career of our magazine, we were led to expect valuable aid from 
Judge Hopkinson. He expressed the kindest wishes for the success of our en- 
terprise, and promised what assistance he could render. We have not often 
been able, however, to gratify our readers with his opinions. His judgment in 
the case ef Robert Morris, a bankrupt, published in the first volume of the Law 
Reporter, was furnished by himself, and is a learned and elaborate production. 
His opinions in the case of Darst v. Duncan, (2 Law Reporter, 246 and 357,) 
are also interesting and able. 

As aman, Judge Hopkinson was universally beloved. His ever-flowing wit, 
his cheerfulness, his kindness of heart, and, more than all, his sincerity, were 
justly prized by all who knew him. “ He was eminently a candid man. He 
expressed his opinions cautiously, but plainly; and his opinions, once formed 
with care, were not lightly shaken. But, once convinced that he had erred, and 
he was prompt to correct himself. No man was more willing to encourage 
merit by early and judicious applause; and he made that applause doubly 
grateful and useful, by the kindness and freedom with which he expressed his 
dissent from certain points. And yet he was ready to have his opposing opin- 
ions combated, and to yield when he found himself incorrect.” 

On the day of Judge Hopkinson’s decease, a meeting of the bar of Philadel- 
phia was held, at which Hon. Thomas M. Pettit, president judge of the District 
Court of Philadeiphia, presided. The death of Judge Hopkinson was announc- 
ed, in a suitable manner, by Mr. Meridith, the District Attorney of the United 
States, who oflered a series of resolutions, which were seconded and sustained 
by John M. Read, Esq. and were unanimously adopted. A committee of fifteen 
Was appointed to express to the family of the deceased, the affection of the bar 
for his memory, and their deep regret for his loss, of which the chief justice of 
Pennsylvania was appointed chairman. The death of Judge Hopkinson was 
also announced in the court of General Sessions, by Stephen Edwards Rice, 
Esq., after which the Court, on motion of the attorney-general, immediately 
adjourned. 


In Lynn, Mass. January 13th, Rosert W. Trevertt, Esq., aged 53. He 
was a graduate of Harvard College, and was formerly in extensive practice as a 
lawyer. For many years past, however, he had become much reduged, and 
died in poverty and distress. 


Rerorter oF Maine. A few months ago, we announced the removal of 
John Shepley, Esq., of Saco, and the appointment of John Appleton, Esq. of 
Bangor, as the Reporter of Maine. The democrats having again obtained the 
ascendency, we have now to announce the removal of Mr. Appleton, and the 
reappointment of Mr. Shepley. Meanwhile, we doubt whether the former gen- 
tleman has obtained cases enough to make one volume, and most, if not all, of 
the cases where he has taken minutes of the arguments, and in which the 
opinions have not been given, will probably have to be argued over again, as 
two of the three present judges have been recently appvuinted. 


Tue (Bankrupt) Law’s Detay. We find the following advertisement in 
the Pennsylvanian, newspaper, of Jan. 15th, 1842. ‘* Notice. — In the case of 
James Oldden, a bankrupt, (A. D. 1802.) The commissioners named in the 
commission of bankruptcy against James Oldden, formerly of the city of Phila- 
delphia, merchant, and the assignee of his estate and effects, wil! meet on Tues- 
day, the 15th day of February next, at the room of the District Court of the 
United States, in the State House in the said city, to declare a final dividend, 
and to close the commission, that the same, and all the proceeding had therein, 
may be filed in the clerk’s office of the District Court, according tolaw. By 
order of the commissioners. George Campbell, Secretary.” 
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MONTHUY LIST OF INSOLVENTS. 








Boston. Lee. 
Adams, Isaac, Clerk. Barnes, Chauncey, Yeoman. 
Chamberlain, Simeon G., Merchant. Fairchild, John, Yeoman. 
Clinton, William D. Carpenter. Ford, William C. Carpenter. 
Fisk, Samuel, Merchants, | Judd, Bela, Yeoman. 
Fisk, Josiah, Copartners. Thompson, Horace, Carpenter. 
Folsom, Charles, Printer. Lovell. 
[Late Folsom, Wells & Thurston] Harris, Leonard. 
Freeman, Arthur, ? Blacksmiths. | Marblehead. 
Freeman, Moses H. § Copartners. Orne, John, Jr. Trader. 
Jones, John, Agent for Bookselling. | Milford. 
Krueger, Henry, Laborer. Littlefield, Joseph W. Cabinetmakr 
Learned, Henry, Chaisemaker. | .Vewburyport. 
Lawrence, James, 2 Traders. Remick, Philip K. Fiatter. 
Bodge, Daniel, § Copartners. Randolph. 
Mundrucu, Emiliano, F. B., Gent. Littlefield, James. Merchant. 
Newell, Constantine F. Gentleman. Mann, Adoniram J. 2 Boot & Shoe 
Pearson, Edward N. Cigar Manu- Odell, Ira. Manufact’rs. 
facturer. Roxbury. 
Robinson, John, Trader. Cox, Charles, Husbandman. 
Stone, 5. 8. Trader. Salem. 
Swinson, William, ‘Trader. Buffum, Samuel, Jr. Cigar Manu- 
Thomas, Washington, Provis. dealer. facturer. 
Willard, William, Hatter. Gardner, Daniel B. Trader. 
Williams, William A. Tailor. Marble, Herodian, Stonecutter. 
Becket. Shrewsbury. 
Loveland, John P. Yeoman. Richards, Leander, Shoe Manu- 
Cambridge. facturer. 
Thurston, Lyman, Printer. | Stoughton. 
Chelmsford. Littlefield, Daniel, | Merchant. 
Brown, Charles. Templeton. 
Georgetown. Merritt, Dexter P. Chairmaker. 
Dow, Stephen 8. Cordwainer. | Westborough. 
Swett, James H. Cordwainer. | Forbush, Charles C. Laborer. 
Lexington. Woburn. 
Buttrick, Isaac. Hill, Zechariah, Husbandman. 


NEW PUBLICATIONS. 


Messrs. Otis, Broaders, & Co., of Boston, have published a Treatise on the Right of 
Suffrage, by Samuel Jones. It makes a handsome duodecimo volume of 274 pages. 
A work upon this subject is much needed in this country, but we have not yet had 
an opportunity to examine the one before us with sufficient care to pronounce upon 


“its merits. 


The contents of the American Jurist for January, 1842, are as follows: Art. 1. Life 
of Lord Chancellor Bathurst. 2. Codification. 2. Right of Search. 4. The McLeod 
Affair. 5. The Barrister. 6. The Madison Papers. 7. American Criminal Trials. 
Digest of Cases. Critical Notices. New Publications. Index. 

A new edition of Chitty on Contracts, is just published by G. & C. Merriam, of 
Springfield, Mass. 

The twenty-fourth volume of Wendell’s, and the twenty-third of Pickering’s Re- 
ports, are also published. 

A new edition of Starkie on Evidence, greatly enlarged, is in press in Philadelphia. 
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